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Brief for Petitioners.

B.  Rulings Under Review. Reference to the ruling at issue appears in the

Brief for Petitioners.
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Counsel is unaware of any related cases currently pending in this Court or in any

other court.



USCA Case #15-1416  Document #1611112 Filed: 04/29/2016  Page 3 of 81

CORPORATE DISCLOSURE STATEMENT

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and D.C.
Circuit Rule 26.1, amicus curiae The Securities Industry and Financial Markets
Association (“SIFMA”) submits the following corporate disclosure statement:

SIFMA is a trade association that represents securities-industry members,
including broker-dealers, banks, and asset managers. SIFMA has no parent

corporation, and no publicly held corporation has a 10% or greater ownership

interest in SIFMA.
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STATUTES AND REGULATIONS

Pertinent statutes and regulations are reproduced in the attached addendum.

INTEREST OF THE AMICUS CURIAE

SIFMA is the voice of the U.S. securities industry. We represent the broker-
dealers, banks and asset managers whose nearly 1 million employees provide
access to the capital markets, raising over $2.5 trillion for businesses and
municipalities in the U.S., serving clients with over $20 trillion in assets, and
managing more than $67 trillion in assets for individual and institutional clients
including mutual funds and retirement plans. SIFMA, with offices in New York
and Washington, D.C., is the U.S. regional member of the Global Financial
Markets Association (“GFMA”). For more information about SIFMA, visit
http://www.sifma.org.

SIFMA files amicus curiae briefs in cases that raise legal issues of vital
concern to securities-industry participants. SIFMA’s members may be named as
respondents in administrative-enforcement proceedings brought by the Securities
and Exchange Commission (“SEC”) seeking to impose sanctions including
associational bars, cease-and-desist orders, or disgorgement, and the applicability
of the statute of limitations in 28 U.S.C. § 2462 to such proceedings is of
significant importance to SIFMA’s members. SIFMA submits this brief to explain

the proper operation of this statutory time bar in this and similar cases.
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SIFMA respectfully submits that the decision and order under review in this
case are inconsistent with the statute of limitations, pertinent caselaw (especially
after Gabelli v. SEC, 133 S. Ct. 1216 (2013)), and important policies of certainty
and repose on which securities-market participants and SIFMA’s members rely.
Accordingly, SIFMA respectfully urges this Court to grant the petition and vacate
the SEC’s decision and order as untimely. SIFMA does not otherwise take a
position on the merits of this proceeding, and SIFMA’s submission should not be
construed as supporting or opposing any position other than timeliness.

All parties have consented to the filing of this brief. No person—other than
SIFMA, its members, and its counsel—authored this brief in whole or in part, or

contributed money intended to fund the preparation or submission of this brief.
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INTRODUCTION AND SUMMARY OF ARGUMENT

When the government enforces a statute that has no specified limitations
period, including many provisions of the securities laws, 28 U.S.C. § 2462 supplies
a default five-year statute of limitations:

Except as otherwise provided by Act of Congress, an action, suit or

proceeding for the enforcement of any civil fine, penalty, or forfeiture,

pecuniary or otherwise, shall not be entertained unless commenced

within five years from the date when the claim first accrued if, within

the same period, the offender or the property is found within the

United States in order that proper service may be made thereon.
28 U.S.C. § 2462.

In 2013, the Supreme Court unanimously held that Section 2462 bars the
SEC from seeking civil money penalties based on a violation that occurred more
than five years before the SEC brings an enforcement action. Gabelli v. SEC, 133
S. Ct. 1216, 1220 (2013). Instead of accepting that decision, the SEC now argues
that Section 2462 does not apply to an identical enforcement action in which the
SEC seeks sanctions other than civil money penalties—here, associational bars, a
cease-and-desist order, and disgorgement—that it characterizes as “equitable.”
Dec. at 24. But when the government uses its enforcement power to sanction a
respondent for violating the law, it makes no sense for the applicable limitations

period to be contingent on the label or form of punishment the government chooses

to impose.
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The SEC announced that, because the sanctions imposed here would
“protect the public by preventing future violations,” the sanctions are “equitable,
not punitive”—which, according to the SEC, means this entire action was “not
within Section 2462’s ambit.” Dec. at 25-26. But that interpretation—which
would allow the SEC to bring enforcement actions based on conduct that occurred
decades earlier—is inconsistent with the text of the statute, this Court’s decision in
Johnson v. SEC, 87 F.3d 484 (D.C. Cir. 1996), and the Supreme Court’s decision
in Gabelli. The sanctions imposed by the SEC in the decision and order under
review are, in the context of this case, punitive under Section 2462: Associational
bars restrict a respondent’s ability to earn a living; cease-and-desist orders label
respondents wrongdoers and impose severe collateral consequences; and
disgorgement seeks to deter securities-law violations by forcing wrongdoers to
forfeit their illicit profits. In Gabelli, the Supreme Court made clear that Section
2462 prohibits the government from proceeding against a respondent for alleged
violations of the securities laws more than five years after the events in question.
Contrary suggestions in earlier cases do not survive the Supreme Court’s
pronouncement.

The SEC’s interpretation of Section 2462 also makes no sense as a matter of
policy, since the SEC should not be able to evade a limitations period simply by

choosing different sanctions. Nor would giving the SEC that ability serve the



USCA Case #15-1416  Document #1611112 Filed: 04/29/2016  Page 17 of 81

purposes of the securities laws: SEC enforcement is most effective (and fair) when
the SEC i1s compelled to address misconduct promptly; the SEC has vast resources
that allow it to pursue serious violations within the five-year deadline; and
applying the limitations period to all SEC enforcement actions would provide
securities markets with much-needed predictability. Thus, this Court should hold
that Section 2462 applies whenever the SEC seeks to impose punitive sanctions—
regardless of their label—for violations that occur more than five years before the
SEC files an enforcement action.
ARGUMENT

I. Section 2462 Bars The SEC From Bringing Enforcement Actions More
Than Five Years After An Alleged Violation.

In 2013, the Supreme Court unanimously held that Section 2462 requires the
SEC to bring enforcement actions within five years of a violation when the SEC
seeks to impose civil money penalties. See Gabelli v. SEC, 133 S. Ct. 1216, 1220
(2013). Despite that decision, the SEC continues to argue that it can wait as long
as it wants, so long as it imposes “‘equitable” sanctions—here, associational bars, a
cease-and-desist order, and disgorgement. But “equitable” does not mean “non-
punitive”: It is the effect of sanctions on respondents, not the label attached to the
sanctions by a government enforcer, that determines whether Section 2462’°s time
limit applies. Here, properly construed, Section 2462 encompasses each of the

sanctions imposed on Petitioners by the SEC.

5
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A. Each Of The Sanctions Here Is Time-Barred Under Section 2462.

Section 2462 is “the direct descendant of a statute of limitations enacted
more than a century and a half ago.” 3M Co.(Minn. Mining & Mfg.) v. Browner,
17 F.3d 1453, 1454 (D.C. Cir. 1994). Unless Congress provides otherwise, Section
2462 supplies a five-year limitations period whenever the government seeks to
impose “any civil fine, penalty, or forfeiture, pecuniary or otherwise.” 28 U.S.C.
§ 2462.

This case turns on the question whether the proceeding below imposed
“penalt[ies]” or “forfeiture[s]” on Petitioners. Those words “refer to something
imposed in a punitive way for an infraction of a public law,” as opposed to “a
liability imposed solely for the purpose of redressing a private injury[.]” Meeker v.
Lehigh Valley R.R., 236 U.S. 412, 423 (1915) (interpreting Section 2462’s
predecessor statute). Thus, where a particular sanction “goes beyond remedying
the damage caused to the harmed parties by the defendant’s action,” Section
2462’s five-year time limit applies. Johnson v. SEC, 87 F.3d 484, 488 (D.C. Cir.
1996). Each of the sanctions imposed here is punitive under that standard.

The SEC concluded that Section 2462 is inapplicable because the sanctions
here may be labeled “equitable.” Dec. at 25. But the nature of the relief sought by
the SEC, not its label, determines whether the limitations period applies. See

Johnson, 87 F.3d at 491. “To hold otherwise would be to open the door to
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Government plaintiffs’ ingenuity in creating new terms for the precise forms of
relief expressly covered by” Section 2462. SEC v. Graham, 21 F. Supp. 3d 1300,
1311 (S.D. Fla. 2014), appeal filed, No. 14-13562 (11th Cir. Aug. 8, 2014). This
Court must therefore determine for itself whether each sanction imposed by the
SEC “went ‘beyond compensation of the wronged party.”” Proffitt v. FDIC, 200
F.3d 855, 861 (D.C. Cir. 2000) (quoting Johnson, 87 F.3d at 491).

The Court should be guided by the maxim that it “could scarcely be
supposed” that in an administrative-enforcement proceeding “there would be no
limitations period and liability might be imposed no matter how distant the
violation.” 3M, 17 F.3d at 1457 (internal quotation marks omitted). Thus, if “an
alternative construction is available,” this Court should choose the interpretation of
Section 2462 that avoids the “serious practical problems” that result from the lack
of a limitations period. United States v. McGoff, 831 F.2d 1071, 1094 (D.C. Cir.
1987) (emphasizing that “it would be passing strange to provide for lifetime
prosecutions for what the Executive obviously deemed to be something quite less
than a life-or-death offense”). Ambiguities in Section 2462 should be construed in
Petitioners’ favor for the additional reason that “one is not to be subjected to a
penalty unless the words of the statute plainly impose it.” Comm’r v. Acker, 361

U.S. 87, 91 (1959) (internal quotation marks omitted).
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1. The Associational Bars Are A Penalty.

The associational bars, which forbid Petitioners from associating with an
investment adviser—i.e., from working in their chosen profession—are penalties
under Section 2462. According to the SEC itself, the consequences of professional
sanctions “may be more devastating than a monetary fine.” Commissioner Luis
Aguilar, Speech at Securities Enforcement Forum, Oct. 18, 2012, available at
https://www.sec.gov/News/Speech/Detail/Speech/1365171491510 (noting that an
officer and director bar is “intended to be” punitive and that it may “requir[e] a
significant change in [a respondent]’s career””). An associational bar also “clearly
resemble[s] punishment in the ordinary sense of the word,” because it “restrict[s]
[a respondent’s] ability to earn a living,” and “pursue her vocation.” Johnson, 87
F.3d at 488-89. Thus, “Congress and the courts have long considered”
professional sanctions like associational bars to be penalties. Id. at 488 n.6
(collecting cases). And an associational bar plainly “goes beyond” compensation
of a private victim; instead, it serves the public’s interest in sanctioning those who
violate the law. Id. at 487-88; see also Meeker, 236 U.S. at 423. The associational
bars are therefore subject to Section 2462’s five-year limitations period.

This Court’s decisions in Johnson and Proffitt illustrate the point. In
Johnson, the SEC imposed “a censure and a six-month disciplinary suspension” as

sanctions for a supervisor’s failure to supervise reasonably an employee who
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committed fraud. 87 F.3d at 485-86. This Court vacated that decision because
those sanctions were “not directed toward correcting or undoing the effects of [the
supervisor’s] faulty supervision,” and hence Section 2462’s five-year limitations
period applied. Id. at 491. In Proffitt, the FDIC sanctioned a director by barring
him from participation in the banking industry. 200 F.3d at 859. Citing Johnson,
this Court held that Section 2462 applied there too. Id. at 861.

In the decision under review, the SEC “maintain[ed] that Johnson was
incorrectly decided,” though it conceded that Johnson “states the controlling rule”
in this Circuit. Dec. at 25 n.71. Yet rather than following Johnson, the SEC
misread that decision as allowing it to transform a “punitive” associational bar into
a “remedial” associational bar that does not implicate Section 2462, simply by
reciting the alleged risk that a respondent poses to the public. See id. at 26 & n.75.
This Court, however, has recognized that “it is clearly possible for a sanction to be
‘remedial’ in the sense that its purpose is to protect the public, yet not be
‘remedial’ because it imposes a punishment going beyond the harm inflicted by the
defendant.” Proffitt, 200 F.3d at 861 (alterations omitted) (quoting Johnson, 87
F.3d at 491 n.11); see also Collins Sec. Corp. v. SEC, 562 F.2d 820, 825 (D.C. Cir.
1977) (“One would hardly say that removal of a robber from society should be
classified as only °‘remedial,” because it protects ordinary citizens from his

probable repetition of the crime”), abrogated on other grounds by Steadman v.
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SEC, 450 U.S. 91 (1981). This is common sense: Most penalties are designed
both to punish a wrongdoer and to protect the public, either by restraining the
wrongdoer or deterring future violations. That “dual effect” does not relieve the
government of its obligation to enforce the law in a timely manner. Proffitt, 200
F.3d at 861.'

To be sure, in Johnson this Court said that the professional suspension at
issue “would less resemble punishment if the SEC had focused on [the
respondent]’s current competence or the degree of risk she posed to the public.”
87 F.3d at 489. But the example the Court gave was that of “a licensing agency
evaluating an individual’s current competence,” because, in that situation, there
would be no “date at which [a] claim first accrued” under Section 2462. Id. at 489
n.7 (internal quotation marks omitted). Thus, Section 2462 might not apply to,
say, the government’s decision to deny a gun dealer a license based on the
agency’s determination that the dealer poses a safety risk (Gilbert v. Bangs, 813 F.

Supp. 2d 669, 676 (D. Md. 2011), aff’d, 481 F. App’x 52 (4th Cir. 2012)), or to the

' In the decision under review, the SEC also cited Hudson v. United States, 522
U.S. 93 (1997), for the proposition that debarment is not a penalty. Dec. at 25
n.71. But Hudson involved the question whether debarment is a criminal
penalty under the Double Jeopardy Clause, and this Court in Johnson held that
a different test applies to the question whether a sanction is punitive under
Section 2462—namely, whether the sanction goes beyond remedying the harm
suffered by a respondent’s victims. Johnson, 87 F.3d at 491. The sanctions
here clearly do.
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revocation of a pilot’s license based on the pilot’s lack of necessary qualifications
(Coghlan v. Nat’l Transp. Safety Bd., 470 F.3d 1300, 1305 (11th Cir. 2006) (per
curiam)). In contrast, Section 2462 does apply where, as here, an agency
“Initiate[s] . . . proceedings with an indictment-like document” alleging that the
respondent violated the law, and then imposes professional bars as a direct sanction
for that violation. Johnson, 87 F.3d at 489. This is not a licensing proceeding; it is
an enforcement action and punishment is its aim.

Indeed, in Johnson this Court pointedly rejected the SEC’s contention that it
could convert a punitive sanction into a remedial one simply by asserting “that the
sanctions were imposed not as punishment for past dereliction, but primarily
because of [a respondent’s] present danger to the public.” 87 F.3d at 490. That
sort of “pro forma” inquiry into a respondent’s current competence cannot change
the fact that, when the SEC brings an enforcement proceeding, any “resultant
sanction” is imposed as punishment for the past violation, not an independent
determination of the respondent’s current fitness for her profession. See ibid.
Moreover, in both Johnson and Proffitt, this Court noted that the very fact that the
SEC had waited more than five years to bring charges suggested that the SEC
sought to impose punishment for past conduct. Proffitt, 200 F.3d at 861; Johnson,

87 F.3d at 490 n.9. So, too, here.
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2. The Cease-and-Desist Order Is A Penalty.

The SEC also imposed a penalty under Section 2462 when it ordered
Petitioners to ‘“cease and desist from committing or causing any violations or
future violations of” the Investment Advisers Act. Order at 1. By the order’s own
terms, it is concerned only with “infraction[s] of a public law,” Meeker, 236 U.S. at
423, and, therefore, it plainly “goes beyond remedying the damage caused to the
harmed parties by [Petitioner’s] action.” Johnson, 87 F.3d at 488.>

Moreover, the cease-and-desist order is punitive because it “label[s]
[Petitioners] wrongdoers.” Gabelli, 133 S. Ct. at 1223. That “stigmatize[s]
[Petitioners] in the investment community” and would “significantly impair their
ability to pursue a career.” SEC v. Jones, 476 F. Supp. 2d 374, 385 (S.D.N.Y.
2007). A cease-and-desist order can have other collateral consequences, including:

o mandatory disclosure under Regulation S-K, see 17 C.F.R.

§ 229.401(D)(5);

* In Riordan v. SEC, 627 F.3d 1230, 1234-35 (D.C. Cir. 2010), a panel of this
Court held that a “cease-and-desist order is not a ‘fine, penalty, or forfeiture’
covered by” Section 2462. As an initial matter, that decision is not binding on
this panel because it is inconsistent with this Court’s earlier decisions in
Johnson and Proffitt, both of which held that a sanction is punitive under
Section 2462 if it goes beyond remedying the harm to a respondent’s victims.
See Sierra Club v. Jackson, 648 F.3d 848, 854 (D.C. Cir. 2011) (“[W]hen a
decision of one panel is inconsistent with the decision of a prior panel, the norm
is that the later decision . . . cannot prevail.”). As explained below, Riordan is
also inconsistent with the Supreme Court’s later decision in Gabelli, and hence
would not bind this panel even in the absence of Johnson and Proffitt.

12



USCA Case #15-1416  Document #1611112 Filed: 04/29/2016  Page 25 of 81

o mandatory disclosure in the Financial Industry Regulatory
Authority’s BrokerCheck system for the respondent and any entity
she is associated with, see FINRA Rule 8312(c);

o precluding an issuer from hiring the respondent without potentially
making the issuer ineligible for the SEC’s exemptions for small
offerings, safe harbor for certain private placements, and streamlined
procedures for Well-Known Seasoned Issuers, see 17 C.F.R.
§§ 230.262(a)(5), 230.405, 230.505(b)(iii), 230.506(d)(1)(iv); and

o disciplinary action by state regulators, see Andrew M. Smith, SEC
Cease-And-Desist Orders, 51 Admin. L. Rev. 1197, 1224-25 (1999)
(collecting state statutes).

“The severity of these collateral consequences indicate[s] that” the cease-and-
desist order here carries “the sting of punishment.” Jones, 476 F. Supp. 2d at 385;
see also SEC v. Bartek, 484 F. App’x 949, 957 (5th Cir. 2012) (per curiam)
(holding that an injunction and debarment were punitive under Section 2462
because those remedies “would have a stigmatizing effect and long-lasting
repercussions”). Thus, like the associational bars, the cease-and-desist order is

subject to Section 2462’s five-year limitations period.

13



USCA Case #15-1416  Document #1611112 Filed: 04/29/2016  Page 26 of 81

3. The Disgorgement Order Is Both A Forfeiture And A
Penalty.

Section 2462 applies to SEC enforcement actions that impose a “forfeiture”
on respondents. 28 U.S.C. § 2462. A “forfeiture” is a “divestiture of property
without compensation.” Black’s Law Dictionary 765 (10th ed. 2014). Courts use
disgorgement and forfeiture interchangeably to describe orders that require a
defendant “to disgorge ill-gotten profits.” United States v. Hoover-Hankerson, 511
F.3d 164, 171 (D.C. Cir. 2007) (describing criminal forfeiture); see also United
States v. Ursery, 518 U.S. 267, 284 (1996) (Forfeiture is “designed primarily to
confiscate property used in violation of the law, and to require disgorgement of the
Sruits of illegal conduct” (emphasis added)); United States v. Webber, 536 F.3d
584, 602-03 (7th Cir. 2008) (“Forfeiture, in contrast [to restitution] is punitive; it
seeks to disgorge any profits that the offender realized from his illegal activity”
(emphasis added)). Here, the SEC ordered Petitioners to “disgorge[]” their “ill-
gotten gains.” Dec. at 31. Thus, the disgorgement order is a forfeiture, and
Section 2462 applies. Were it otherwise, the SEC could avoid Congress’s five-

year limitations period through mere phraseology.’

3 This Court’s “precedents have not expressly considered” the question whether
disgorgement is a forfeiture under Section 2462. Riordan, 627 F.3d at 1234
n.1. Nevertheless, in Riordan, a panel of this Court held that an earlier panel
had “implicitly reject[ed]” that argument in Zacharias v. SEC, 569 F.3d 458

(D.C. Cir. 2009) (per curiam), by holding that disgorgement is not a “penalty”
(Cont'd on next page)
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Disgorgement is also punitive under Section 2462 where, as here, the SEC
uses it to “impose a punishment for [a respondent]’s violation of a standard laid
down in” the securities laws, as opposed to “attempt[ing] to restore the stolen
funds to their rightful owner.” See Johnson, 87 F.3d at 491-92. “[D]isgorgement
is a distinctly public-regarding remedy, available only to government entities
seeking to enforce explicit statutory provisions.” FTC v. Bronson Partners, LLC,
654 F.3d 359, 372 (2d Cir. 2011). “[W]hen a public entity seeks disgorgement it
does not claim any entitlement to particular property; it seeks only to deter
violations of the laws by depriving violators of their ill-gotten gains.” Id. at 373
(internal quotation marks and alterations omitted). Thus, a disgorgement award is
not “imposed solely for the purpose of redressing a private injury.” Meeker, 236
U.S. at 423. Instead, it is a sanction “imposed in a punitive way for an infraction
of a public law.” See ibid.; see also Tull v. United States, 481 U.S. 412, 423-24
(1987) (describing disgorgement as “a more limited form of penalty than a civil
fine). Indeed, the SEC’s own rules prohibit it from using disgorged funds to
repay the victims of a securities-law violation unless the SEC’s order “also

assess[es] a civil money penalty.” 17 C.F.R. § 201.1100. After five years, civil

(Cont'd from previous page)

under Section 2462. Riordan, 627 F.3d at 1234 n.1. As explained below, both
Riordan and Zacharias are inconsistent with the Supreme Court’s reasoning in
Gabelli, and thus this panel is not bound by those decisions.
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money penalties are time-barred under Section 2462. 3M, 17 F.3d at 1463. When
the SEC waits more than five years to initiate an enforcement proceeding,
therefore, disgorged funds will go to the United States Treasury, not “their rightful
owner.” See 17 C.F.R. § 201.1102(b); Johnson, 87 F.3d at 492.

In sum, since the disgorgement order requires Petitioners to turn over—i.e.,
to forfeit—money to the Treasury, as opposed to the victims of the alleged fraud,
the order is a “forfeiture” under Section 2462. Likewise, since ordering Petitioners
to pay funds to the Treasury “goes beyond remedying the damage caused to the
harmed parties”—the SEC does not contend that the government was itself a
victim here—the disgorgement order is a penalty under Section 2462. See

Johnson, 87 F.3d at 488 (emphasis added).

* To be sure, in SEC v. First City Financial Corp., 890 F.2d 1215, 1231 (D.C.
Cir. 1989), this Court held that “disgorgement may not be used punitively.”
But there the court was discussing disgorgement in a different context—
namely, whether under principles of equity the SEC could measure the amount
of disgorgement in a manner that exceeded a respondent’s “illegally obtained
profits.” Ibid. This case presents a different question—whether disgorgement
is a penalty under Section 2462. Cf. Johnson, 87 F.3d at 491 (distinguishing the
question whether a license suspension was “punishment in various
constitutional contexts” from the question whether a “license suspension is a
penalty for purposes of § 2462 (emphasis in original)). Thus, First City and its
progeny are inapposite here.
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B. Congress Has Reserved Infinite Limitations Periods For Heinous
Criminal Conduct, Not Civil Securities-Law Violations.

A comparison to the limitations periods for federal crimes further illustrates
that Section 2462 must apply to SEC enforcement actions that impose associational
bars, cease-and-desist orders, or disgorgement. “[T]he majority of federal crimes
are governed by the general five year statute of limitations” in 18 U.S.C. § 3282.
Charles Doyle, Cong. Research Serv., RL 31253, Statutes of Limitation in Federal
Criminal Cases: An Overview 3 (2012). Congress has expressly provided,
however, that no limitations period applies to, among other things, capital crimes,
terrorism, child pornography, and genocide. /d. at 18-24.

To exempt technical civil violations of the securities laws from Section
2462’s five-year limitations period would produce the nonsensical result of placing
securities violations, however objectionable they may be, on par with abhorrent
crimes like genocide or the sexual abuse of a child. Cf. McGoff, 831 F.2d at 1093
(“[A]lthough such conduct is certainly not to be blinked at, it is certainly far
removed from what Congress appears, before now at least, to have considered so
serious as to warrant the indefinite threat of prosecution”). Moreover, under the
SEC’s interpretation some penalties (such as civil fines) would be precluded as
time-barred after five years even though less severe sanctions (such as cease-and-

desist orders) could be pursued indefinitely so long as the agency labels them
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“equitable.” That oddity further reflects the incoherence in the SEC’s efforts to
escape the consequences of Gabelli.

C. The Supreme Court’s Reasoning In Gabelli Forecloses The SEC’s
Interpretation Of Section 2462.

1. Gabelli’s Rationale Applies To Any Sanction The SEC
Imposes In An Enforcement Proceeding.

The issue here—whether Section 2462 applies to “injunctive relief and
disgorgement”™—was “not before” the Supreme Court in Gabelli. 133 S. Ct. at
1220 n.1. But nothing in the Court’s opinion suggests that its rationale is limited to
civil money penalties. To the contrary, the logical ramification of the Court’s
ruling is that the SEC may not impose other punitive sanctions—such as
associational bars, cease-and-desist orders, and disgorgement—if those sanctions
are based on claims that accrued more than five years before the SEC initiated
enforcement proceedings.

The SEC argued in Gabelli that a “discovery rule” applies to securities-fraud
claims, and therefore that the five-year limitations period did not begin until the
SEC knew, or had reason to know, of a particular violation. 133 S. Ct. at 1221.
The Supreme Court unanimously rejected that argument. The Court did so because

(134

the SEC’s interpretation would have undermined “‘the basic policies of all
limitations provisions: repose, elimination of stale claims, and certainty about a

plaintiff’s opportunity for recovery and a defendant’s potential liabilities.”” [bid.
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(quoting Rotella v. Wood, 528 U.S. 549, 555 (2000)). Because limitations periods

299

“provide ‘security and stability to human affairs,”” they are “‘vital to the welfare of
society.”” Ibid. (quoting Wood v. Carpenter, 101 U.S. 135, 139 (1879)). That
some fraudsters might escape liability did not alter that principle, since “‘even
wrongdoers are entitled to assume that their sins may be forgotten.”” Ibid. (quoting
Wilson v. Garcia, 471 U.S. 261, 271 (1985)). Thus, the Court reasoned that
Section 2462 should be interpreted in a way that “sets a fixed date when exposure
to . . . Government enforcement efforts ends[.]” Ibid.

Those concerns were especially paramount in “the context of [SEC]
enforcement actions[.]” Gabelli, 133 S. Ct. at 1222. “[A] central mission of the
Commission is to investigate potential violations of the federal securities laws,”
and the SEC “has many legal tools at hand to aid in that pursuit.” /bid. (internal
quotation marks and citation omitted). Thus, “the SEC as enforcer is a far cry from
[a] defrauded victim” who might need more time to discover securities fraud. 1bid.
Moreover, in an enforcement action the government seeks to “go beyond
compensation” and “label defendants wrongdoers.” Id. at 1223.

All of the Supreme Court’s reasoning applies with equal force here, where
the SEC once again seeks to enforce the securities laws by imposing sanctions

more than five years after the alleged violations occurred. A witness’s memory

does not improve because the SEC seeks only an associational bar. A respondent
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cannot have repose when the SEC may at any time destroy his career and
reputation by imposing a cease-and-desist order. And a $500,000 disgorgement
order upsets settled expectations just as much as a $500,000 civil penalty.

Nothing in Gabelli suggests that the grave concerns with stale evidence,
uncertainty, or upsetting settled expectations evaporate so long as the SEC
denominates its sanctions as ‘“equitable.” Indeed, “[g]iven the reasons why we
have statutes of limitation, there is no discernible rationale for applying § 2462
when” the SEC seeks a monetary penalty but not when it seeks other sanctions.
See 3M, 17 F.3d at 1457. “From the potential defendant’s point of view, lengthy
delays upset settled expectations to the same extent in either case.” Ibid. (internal
quotation marks omitted).

Accepting the SEC’s interpretation of Section 2462 would also create an
exception that swallows the statute: Whenever the SEC wants to bring an
otherwise time-barred enforcement action, it could simply denominate its sanctions
as “equitable” and impose devastating financial, reputational, and career-ending
harm on a respondent for conduct that occurred even decades earlier. That “would
leave defendants exposed to Government enforcement action not only for five
years after their misdeeds, but for an additional uncertain period into the future.”
Gabelli, 133 S. Ct. at 1223. As Chief Justice Marshall observed 200 years ago,

that result “would be utterly repugnant to the genius of our laws,” for “[i]n a
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country where not even treason can be prosecuted after a lapse of three years, it
could scarcely be supposed that an individual would remain forever liable to a
pecuniary forfeiture.” Adams v. Woods, 6 U.S. (2 Cranch) 336, 342 (1805).

2. Gabelli Trumps Earlier Cases Holding That Section 2462 Is

Inapplicable To Cease-and-Desist Orders and
Disgorgement.

In the decision under review, the SEC relied on cases from this Circuit and
others that predate Gabelli. But to the extent those decisions suggest that
“equitable” sanctions may escape Section 2462’s five-year limitations period,
those decisions are no longer good law. See Davis v. U.S. Sentencing Comm’n,
716 F.3d 660, 665-66 (D.C. Cir. 2013) (an earlier opinion is not binding on a later
panel where an intervening Supreme Court decision undermines the first panel’s
rationale).

As noted above, this Court in Zacharias and Riordan held that Section 2462
is inapplicable where the SEC seeks disgorgement. Zacharias, 569 F.3d at 471-73;
Riordan, 627 F.3d at 1234. (Riordan’s analysis of this question, which consists of
one paragraph, essentially amounts to a citation to Zacharias. Riordan, 627 F.3d at
1234.) As an initial matter, neither case considered whether disgorgement
qualifies as a “forfeiture” under Section 2462. And neither case is reconcilable
with Johnson’s earlier holding that a sanction is a penalty under Section 2462 if it

“goes beyond remedying the damage caused to the harmed parties by the
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defendant’s action.” 87 F.3d at 488; see Sierra Club, 648 F.3d at 854 (earlier panel
decision controls over a later panel’s conflicting decision).

In any event, Gabelli has now made clear that Section 2462 requires a “fixed
date” at which point a potential defendant is no longer “exposed to Government
enforcement action.” 133 S. Ct. at 1221, 1223. In contrast, under Riordan and
Zacharias a defendant’s potential exposure to an SEC enforcement action would
be immortal. In Gabelli, the Supreme Court reasoned that Section 2462 applied
because in civil-enforcement actions the government “seeks a different kind of
relief” where it is not seeking to “ensure that the injured receive recompense.” Id.
at 1223. In contrast, Zacharias held that it was “irrelevant” under Section 2462
whether disgorgement would “remedy the damage caused . . . by the defendant’s
action.” 569 F.3d at 471 (emphasis added) (internal quotation marks omitted).
Gabelli held that Section 2462 applies to sanctions that “label defendants
wrongdoers.” 133 S. Ct. at 1223. In contrast, Zacharias held that disgorgement
was appropriate, Section 2462 notwithstanding, because the SEC had determined
that the defendants were “wrongdoers.” 569 F.3d at 472. In short, Zacharias’s
reasoning is irreconcilable with that of the Supreme Court in Gabelli. Thus, “the
Supreme Court has knocked out . . . the pillars on which [Zacharias] rests,” and
Zacharias’s and Riordan’s holdings that Section 2462 1is inapplicable to

disgorgement are no longer good law. See Davis, 716 F.3d at 666.
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Riordan’s holding that Section 2462 does not apply to cease-and-desist
orders has likewise been abrogated by Gabelli. Riordan, 87 F.3d at 294-95.
Riordan’s analysis on that point consisted of a citation to a half-century old case,
Drath v. FTC, 239 F.2d 452, 453 (D.C. Cir. 1956), where this Court held that
cease-and-desist orders are not penalties under an immunity provision of the
Federal Trade Commission Act. See Riordan, 87 F.3d at 294. But, as shown
above, Gabelli held that Section 2462 requires a fixed date at which point a
potential respondent can be certain that he is no longer subject to an SEC
enforcement action. See 133 S. Ct. at 1223. Under Riordan, that date could never
come; a potential defendant’s career and reputation would instead remain forever
at the mercy of the SEC’s whim. Thus, Riordan is irreconcilable with the Supreme
Court’s reasoning in Gabelli, and is not binding on this panel. Riordan is also
inconsistent with this Court’s earlier holdings in Johnson and Proffitt that a penalty
under Section 2462 is any sanction that goes beyond remedying the harm to a
respondent’s victims.

In sum, Gabelli applies with full force in this case: The conduct and
evidence that serve as the basis for the SEC’s claims are identical regardless
whether it seeks to impose civil money penalties, associational bars, cease-and-

desist orders, or disgorgement. So too, the limitations period should be the same.
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II.  Granting The SEC Unlimited Time To Pursue The Sanctions It Seeks
Here Would Be Bad Policy.

Applying Section 2462 to all SEC enforcement actions would also be better
policy. When the SEC brings stale claims it weakens enforcement of the securities
laws. Moreover, given the SEC’s vast resources and investigative tools, allowing
it more than five years to bring an enforcement action is unnecessary. Finally,
applying the limitations period would serve the goals of the securities laws by
giving market participants much-needed certainty.

A.  Allowing The SEC To Bring Decades-Old Claims Would Weaken
Enforcement Of The Securities Laws.

As the Supreme Court has recognized, the objectives of the securities laws
are not necessarily served by extending their reach. Cent. Bank of Denver, N.A. v.
First Interstate Bank of Denver, N.A., 511 U.S. 164, 188 (1994). In fact, making
civil remedies “more far reaching” can “disserve the goals of fair dealing and
efficiency in the securities markets.” [bid. This case provides a compelling
example of that principle.

Old claims, based on stale evidence, are harder for the government to prove
(and for respondents to disprove). Limitations periods therefore “promote justice
by preventing . . . the revival of claims that have been allowed to slumber until
evidence has been lost, memories have faded, and witnesses have disappeared.”

Gabelli, 133 S. Ct. at 1221 (internal quotation marks omitted); see also Arthur B.
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Laby & W. Hardy Callcott, Patterns of SEC Enforcement Under the 1990
Remedies Act: Civil Money Penalties, 58 Alb. L. Rev. 5, 52 (1994) (“As the SEC
... bring[s] cases that are increasingly distant from the time of the alleged
violations, faded memories and the disappearance of evidence may make it harder
for the SEC to prove violations (and harder for some innocent defendants to
demonstrate their blamelessness)”). This concern is especially acute in the
securities industry, which experiences high employee turnover and cyclical
downsizing. Thus, when the SEC waits longer than five years to bring an
enforcement proceeding, the relevant employees are less likely than in other
industries to be performing the same job for the same employer, which makes
investigations and trials more expensive and less reliable.

Moreover, imposing a hard deadline for enforcement actions, no matter the
requested relief, encourages the SEC to focus on its core mission—pursuing fresh
cases that, if promptly investigated, might prevent investor losses before they occur
(or, at least, provide recompense to investors within a reasonable time after losses
were sustained). See SEC Div. of Enforcement, Enforcement Manual at 1 (2015),
available at https://www.sec.gov/divisions/enforce/enforcementmanual.pdf (“SEC
Enf. Manual”). “The public does not benefit from a framework in which the SEC
can wait as long as it pleases to impose significant sanctions.” Stephen R. Glaser,

Statutes of Limitations for Equitable & Remedial Relief in SEC Enforcement
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Actions, 4 Harv. Bus. L. Rev. 129, 155 (2014). Thus, “it is not unreasonable to
expect the SEC to focus its efforts on bringing claims in a timely fashion against
those who are guilty of serious and intentional misconduct.” 1bid.

In contrast, “increases in the delay between” an alleged violation and an
enforcement action are “generally thought to reduce the effectiveness of deterrence
against other offenses, both by the offender (who sees no immediate sanction for
his misconduct) and by others (who see the offender appearing to get away with
his misconduct).” Laby & Callcott, supra, at 52; see also Johnson, 87 F.3d at 490
(“If the SEC really viewed [the respondent] as a clear and present danger to the
public, it is inexplicable why it waited more than five years to begin the
proceedings to suspend her.”). Enforcement actions that take place so long after an
alleged violation also breed distrust in the legal system, since lengthy delays and
unreliable evidence can make a law’s application appear arbitrary. See Tyler T.
Ochoa & Andrew J. Wistrich, The Puzzling Purposes of Statutes of Limitation, 28
Pac. L.J. 453, 481-83 (1997).

B. The SEC’s Vast Resources Allow It To Bring Enforcement
Actions Within Five Years Of A Violation.

Nor does the SEC need more than five years to enforce the securities laws
effectively. In Fiscal Year 2015, the SEC allotted nearly $500 million for
enforcement, which included more than 1,300 full-time employees in that function.

SEC, FY 2016 Congressional Budget Justification 14, 16, available at
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https://www.sec.gov/about/reports/secfy1 6congbudgjust.pdf (“SEC Cong. Just.”).
And the SEC put those resources to good use: In 2015 it brought more
enforcement actions (807), and received more in monetary sanctions ($4.2 billion),
than ever before. SEC, SEC Announces Enforcement Results for FY 2015 (2015),
available at https://www.sec.gov/news/pressrelease/2015-245 . html.

The SEC also has powerful investigative tools at its disposal. For example,
the SEC can subpoena documents and witnesses it deems relevant to an
investigation, e.g., 15 U.S.C. § 78u(b); offer cooperation agreements to potential
respondents, SEC Enf. Manual at 98-106; and pay monetary awards to
whistleblowers, 15 U.S.C. § 78u-6.

With these resources, the SEC has a proven track record of pursuing
enforcement actions within the five-year limitations period under Section 2462. In
fact, the SEC brings about 60% of its enforcement actions within two years of
opening an investigation, and the overall average time between the start of an
investigation and the filing of an enforcement action is even less than that—about
20 months. SEC Cong. Just. 39-40.

And five years is already as long or longer than the statutes of limitations
provided for every private cause of action under either the Securities Act or the
Exchange Act. See Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbertson, 501

U.S. 350, 359-62 (1991). It equals, and often exceeds, the amount of time that
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victims of securities fraud—who lack the SEC’s investigative powers and $500
million enforcement budget—have to file private lawsuits under Section 10(b).
See Merck & Co. v. Reynolds, 559 U.S. 633, 638 (2010) (citing 28 U.S.C.
§ 1658(b)). In the rare case where the SEC needs more time the SEC can, and
often does, seek a tolling agreement. SEC Enf. Manual at 31-32. And the SEC can
also use civil discovery to obtain the evidence it needs to prove a claim. See, e.g.,
SEC v. Banca Della Svizzera Italiana, 92 F.R.D. 111, 112-13 (S.D.N.Y. 1981)
(lawsuit to enjoin transfer of allegedly illegal proceeds pending discovery of the
identity of alleged inside-traders).

Thus, Section 2462’s five-year limitations period allows the SEC plenty of
time to discover, investigate, and punish violations of the securities laws. Giving
the SEC more time is therefore unnecessary to achieve Congress’s objectives.

C. Allowing The Government Unlimited Time To Pursue Sanctions
Harms Businesses And Investors.

Finally, accepting the SEC’s interpretation of Section 2462 would create a
cloud of potential liability over every participant in the financial markets. Without
a “fixed date when exposure to [SEC] enforcement efforts ends,” businesses,
investors, and securities professionals could never enjoy the repose that statutes of
limitations are designed to provide. See Gabelli, 133 S. Ct. at 1221. That the SEC

limits its sanctions to associational bars, cease-and-desist orders, disgorgement and
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the like is little solace for those whose careers, reputations, and financial security
hang in the balance.

The ever-present risk of a change in SEC enforcement policy magnifies the
problem. In the absence of a limitations period, market participants lack the
certainty of knowing that at some point their conduct will be free from scrutiny.
And the longer the SEC waits to condemn conduct deemed acceptable when it
occurred, the greater the risk that its actions will be arbitrary and disrupt long-
settled expectations. See, e.g., Christopher v. SmithKline Beecham Corp., 132 S.
Ct. 2156, 2168 (2012) (Where “an agency’s announcement of its [new]
interpretation is preceded by a very lengthy period of conspicuous inaction, the
potential for unfair surprise is acute”).

Under the SEC’s interpretation of Section 2462, businesses and individuals
who reasonably believe that their conduct is lawful-—and the entirely innocent
persons and entities that transact with them—would never be free from unknown
and undiscovered SEC claims, so long as the SEC styles its sanctions as
“equitable.” Among other problems, such insecurity would raise the cost of
business transactions, making due diligence more difficult and burdening successor
corporations with a predecessor’s misconduct. In contrast, interpreting Section

2462 to apply to all SEC enforcement actions would honor the need for uniformity,
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predictability, and fair notice in the securities laws. See Cent. Bank of Denver, 511
U.S. at 188.

CONCLUSION

Section 2462, like all statutes of limitation, exists to provide certainty by
allowing businesses and individuals—innocent and guilty alike—the security of
knowing that, after a fixed date, their potential exposure to government
enforcement has ended. Here, the SEC’s interpretation of Section 2462 removes
that security by allowing the government to evade the statute’s five-year deadline
simply by choosing different sanctions and labeling them “equitable.” Section
2462’s text and purpose, as elucidated by the Supreme Court in Gabelli, preclude
that result. If the SEC believes that it needs more than five years after a fraud
occurs to enforce the securities laws, then the SEC should take that argument to

Congress.

For these reasons, this Court should grant the petition and vacate the

decision and order under review as untimely.

30



USCA Case #15-1416  Document #1611112 Filed: 04/29/2016  Page 43 of 81

Dated: April 29, 2016 Respectfully submitted,
/s/ Mark A. Perry
KEVIN M. CARROLL MARK A. PERRY
SECURITIES INDUSTRY AND FiNaNciaL ~ Counsel of Record
MARKETS ASSOCIATION GIBSON, DUNN & CRUTCHER LLP
1101 New York Avenue, N.W. 1050 Connecticut Avenue, N.W.
Washington, D.C. 20005 Washington, D.C. 20036
(202) 962-7300 (202) 955-8500

mperry@gibsondunn.com

Counsel for Amicus Curiae

31



USCA Case #15-1416  Document #1611112 Filed: 04/29/2016  Page 44 of 81

CERTIFICATE OF COMPLIANCE

1. This brief complies with the type-volume requirement of Federal
Rules of Appellate Procedure 29(d) and 32(a)(7)(B)(i) because this brief contains
6,905 words, as determined by the word-count function of Microsoft Word,
excluding the parts of the brief exempted by Federal Rule of Appellate Procedure
32(a)(7)(B)(ii1); and

2. This brief complies with the typeface requirements of Federal Rule of
Appellate Procedure 32(a)(5) and the type-style requirements of Federal Rule of
Appellate Procedure 32(a)(6) because this brief has been prepared in a
proportionally spaced typeface using Microsoft Word 2010 in 14-point Times New
Roman font.

Dated: April 29, 2016 /s/ Mark A. Perry
MARK A. PERRY

Counsel for Amicus Curiae
Securities Industry and Financial
Markets Association

32



USCA Case #15-1416  Document #1611112 Filed: 04/29/2016  Page 45 of 81

CERTIFICATE OF SERVICE

I, Mark A. Perry, hereby certify that on this 29th day of April, 2016, a true
and correct copy of the foregoing Brief for Amicus Curiae The Securities Industry
and Financial Markets Association in Support of Petitioners was filed in
accordance with the Court’s CM/ECF Guidelines and served via the Court’s
CM/ECF system on all counsel of record.

/s/ Mark A. Perry
MARK A. PERRY

Counsel for Amicus Curiae
Securities Industry and Financial
Markets Association

33



USCA Case #15-1416  Document #1611112 Filed: 04/29/2016  Page 46 of 81

Addendum



USCA Case #15-1416  Document #1611112 Filed: 04/29/2016  Page 47 of 81

TABLE OF CONTENTS

Page
15 ULS.Cl§ 78Uttt st Add. 1
IS5 ULS.CL § 78Uttt et Add. 8
I8 ULS.C. § 3282 et Add. 12
28 U.S.C. § 1058 ..ttt ettt st e Add. 13
28 U.S.C.L § 2402 ..ottt ettt Add. 14
17 CFR.§ 2011100 it Add. 15
17 CFR.§ 2011102 oot Add. 16
17 CFR.§ 229401 ..ot Add. 17
17 CFR. § 230.202 ..ottt et Add. 21
17 C.F.R. § 230.405 (€XCEIPLS) .eeerurrreiirrreeirieeeirieesireeeeireeesereeessseeessnnesensnns Add. 23
17 CFR.§230.505 ittt st Add. 26
17 C.FR. § 230.500 ...uiiiiieiieie ettt ettt Add. 27

FINRA RUIE 8312 ..ottt Add. 31



AUTHENTICATED
US. GOVERNMENT
INFORMATION

GPO,

USCA Case #15-1416 Filed: 04/29/2016  Page 48 of 81
Page 379 RAD §78u

by purchasing or selling a security while in pos-
session of material, nonpublic information shall
be liable in an action in any court of competent
jurisdiction to any person who, contempora-
neously with the purchase or sale of securities
that is the subject of such violation, has pur-
chased (where such violation is based on a sale
of securities) or sold (where such violation is
based on a purchase of securities) securities of
the same class.

(b) Limitations on liability

(1) Contemporaneous trading actions limited
to profit gained or loss avoided

The total amount of damages imposed under
subsection (a) of this section shall not exceed
the profit gained or loss avoided in the trans-
action or transactions that are the subject of
the violation.

(2) Offsetting disgorgements against liability

The total amount of damages imposed
against any person under subsection (a) of this
section shall be diminished by the amounts, if
any, that such person may be required to dis-
gorge, pursuant to a court order obtained at
the instance of the Commission, in a proceed-
ing brought under section 78u(d) of this title
relating to the same transaction or trans-
actions.

(3) Controlling person liability

No person shall be liable under this section
solely by reason of employing another person
who is liable under this section, but the liabil-
ity of a controlling person under this section
shall be subject to section 78t(a) of this title.

(4) Statute of limitations

No action may be brought under this section
more than 5 years after the date of the last
transaction that is the subject of the viola-
tion.

(¢) Joint and several liability for communicating

Any person who violates any provision of this
chapter or the rules or regulations thereunder
by communicating material, nonpublic informa-
tion shall be jointly and severally liable under
subsection (a) of this section with, and to the
same extent as, any person or persons liable
under subsection (a) of this section to whom the
communication was directed.

(d) Authority not to restrict other express or im-
plied rights of action

Nothing in this section shall be construed to
limit or condition the right of any person to
bring an action to enforce a requirement of this
chapter or the availability of any cause of ac-
tion implied from a provision of this chapter.

(e) Provisions not to affect public prosecutions

This section shall not be construed to bar or
limit in any manner any action by the Commis-
sion or the Attorney General under any other
provision of this chapter, nor shall it bar or
limit in any manner any action to recover pen-
alties, or to seek any other order regarding pen-
alties.

(June 6, 1934, ch. 404, title I, §20A, as added Pub.
L. 100-704, §5, Nov. 19, 1988, 102 Stat. 4680.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a), (¢), (d), and
(e), was in the original ‘‘this title’’. See References in
Text note set out under section 78a of this title.

EFFECTIVE DATE

Section not applicable to actions occurring before
Nov. 19, 1988, see section 9 of Pub. L. 100-704 set out as
an Effective Date of 1988 Amendment note under sec-
tion 780 of this title.

§ 78u. Investigations and actions

(a) Authority and discretion of Commission to in-
vestigate violations

(1) The Commission may, in its discretion,
make such investigations as it deems necessary
to determine whether any person has violated, is
violating, or is about to violate any provision of
this chapter, the rules or regulations there-
under, the rules of a national securities ex-
change or registered securities association of
which such person is a member or a person asso-
ciated, or, as to any act or practice, or omission
to act, while associated with a member, for-
merly associated with a member, the rules of a
registered clearing agency in which such person
is a participant, or, as to any act or practice, or
omission to act, while a participant, was a par-
ticipant, the rules of the Public Company Ac-
counting Oversight Board, of which such person
is a registered public accounting firm, a person
associated with such a firm, or, as to any act,
practice, or omission to act, while associated
with such firm, a person formerly associated
with such a firm, or the rules of the Municipal
Securities Rulemaking Board, and may require
or permit any person to file with it a statement
in writing, under oath or otherwise as the Com-
mission shall determine, as to all the facts and
circumstances concerning the matter to be in-
vestigated. The Commission is authorized in its
discretion, to publish information concerning
any such violations, and to investigate any
facts, conditions, practices, or matters which it
may deem necessary or proper to aid in the en-
forcement of such provisions, in the prescribing
of rules and regulations under this chapter, or in
securing information to serve as a basis for rec-
ommending further legislation concerning the
matters to which this chapter relates.

(2) On request from a foreign securities au-
thority, the Commission may provide assistance
in accordance with this paragraph if the re-
questing authority states that the requesting
authority is conducting an investigation which
it deems necessary to determine whether any
person has violated, is violating, or is about to
violate any laws or rules relating to securities
matters that the requesting authority admin-
isters or enforces. The Commission may, in its
discretion, conduct such investigation as the
Commission deems necessary to collect informa-
tion and evidence pertinent to the request for
assistance. Such assistance may be provided
without regard to whether the facts stated in
the request would also constitute a violation of
the laws of the United States. In deciding
whether to provide such assistance, the Commis-
sion shall consider whether (A) the requesting
authority has agreed to provide reciprocal as-
sistance in securities matters to the Commis-
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sion; and (B) compliance with the request would

prejudice the public interest of the United

States.

(b) Attendance of witnesses;
records

production of

For the purpose of any such investigation, or
any other proceeding under this chapter, any
member of the Commission or any officer des-
ignated by it is empowered to administer oaths
and affirmations, subpena witnesses, compel
their attendance, take evidence, and require the
production of any books, papers, correspond-
ence, memoranda, or other records which the
Commission deems relevant or material to the
inquiry. Such attendance of witnesses and the
production of any such records may be required
from any place in the United States or any
State at any designated place of hearing.

(¢) Judicial enforcement of investigative power
of Commission; refusal to obey subpena;
criminal sanctions

In case of contumacy by, or refusal to obey a
subpena issued to, any person, the Commission
may invoke the aid of any court of the United
States within the jurisdiction of which such in-
vestigation or proceeding is carried on, or where
such person resides or carries on business, in re-
quiring the attendance and testimony of wit-
nesses and the production of books, papers, cor-
respondence, memoranda, and other records.
And such court may issue an order requiring
such person to appear before the Commission or
member or officer designated by the Commis-
sion, there to produce records, if so ordered, or
to give testimony touching the matter under in-
vestigation or in question; and any failure to
obey such order of the court may be punished by
such court as a contempt thereof. All process in
any such case may be served in the judicial dis-
trict whereof such person is an inhabitant or
wherever he may be found. Any person who
shall, without just cause, fail or refuse to attend
and testify or to answer any lawful inquiry or to
produce books, papers, correspondence, memo-
randa, and other records, if in his power so to
do, in obedience to the subpena of the Commis-
sion, shall be guilty of a misdemeanor and, upon
conviction, shall be subject to a fine of not more
than $1,000 or to imprisonment for a term of not
more than one year, or both.

(d) Injunction proceedings; authority of court to
prohibit persons from serving as officers and
directors; money penalties in civil actions

(1) Whenever it shall appear to the Commis-
sion that any person is engaged or is about to
engage in acts or practices constituting a viola-
tion of any provision of this chapter, the rules
or regulations thereunder, the rules of a na-
tional securities exchange or registered securi-
ties association of which such person is a mem-
ber or a person associated with a member, the
rules of a registered clearing agency in which
such person is a participant, the rules of the
Public Company Accounting Oversight Board, of
which such person is a registered public ac-
counting firm or a person associated with such
a firm, or the rules of the Municipal Securities
Rulemaking Board, it may in its discretion
bring an action in the proper district court of

5—COMMERCE AND TRADE
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the United States, the United States District
Court for the District of Columbia, or the
United States courts of any territory or other
place subject to the jurisdiction of the United
States, to enjoin such acts or practices, and
upon a proper showing a permanent or tem-
porary injunction or restraining order shall be
granted without bond. The Commission may
transmit such evidence as may be available con-
cerning such acts or practices as may constitute
a violation of any provision of this chapter or
the rules or regulations thereunder to the Attor-
ney General, who may, in his discretion, insti-
tute the necessary criminal proceedings under
this chapter.

(2) AUTHORITY OF COURT TO PROHIBIT PERSONS
FROM SERVING AS OFFICERS AND DIRECTORS.—In
any proceeding under paragraph (1) of this sub-
section, the court may prohibit, conditionally or
unconditionally, and permanently or for such
period of time as it shall determine, any person
who violated section 78j(b) of this title or the
rules or regulations thereunder from acting as
an officer or director of any issuer that has a
class of securities registered pursuant to section
781 of this title or that is required to file reports
pursuant to section 780(d) of this title if the per-
son’s conduct demonstrates unfitness to serve as
an officer or director of any such issuer.

(3) MONEY PENALTIES IN CIVIL ACTIONS.—

(A) AUTHORITY OF COMMISSION.—Whenever it
shall appear to the Commission that any per-
son has violated any provision of this chapter,
the rules or regulations thereunder, or a
cease-and-desist order entered by the Commis-
sion pursuant to section 78u-3 of this title,
other than by committing a violation subject
to a penalty pursuant to section 78u-1 of this
title, the Commission may bring an action in
a United States district court to seek, and the
court shall have jurisdiction to impose, upon a
proper showing, a civil penalty to be paid by
the person who committed such violation.

(B) AMOUNT OF PENALTY.—

(i) FIRST TIER.—The amount of the penalty
shall be determined by the court in light of
the facts and circumstances. For each viola-
tion, the amount of the penalty shall not ex-
ceed the greater of (I) $5,000 for a natural
person or $50,000 for any other person, or (II)
the gross amount of pecuniary gain to such
defendant as a result of the violation.

(ii) SECOND TIER.—Notwithstanding clause
(i), the amount of penalty for each such vio-
lation shall not exceed the greater of (I)
$560,000 for a natural person or $250,000 for
any other person, or (II) the gross amount of
pecuniary gain to such defendant as a result
of the violation, if the violation described in
subparagraph (A) involved fraud, deceit, ma-
nipulation, or deliberate or reckless dis-
regard of a regulatory requirement.

(iii) THIRD TIER.—Notwithstanding clauses
(i) and (ii), the amount of penalty for each
such violation shall not exceed the greater
of (I) $100,000 for a natural person or $500,000
for any other person, or (II) the gross
amount of pecuniary gain to such defendant
as a result of the violation, if—

(aa) the violation described in subpara-
graph (A) involved fraud, deceit, manipula-
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tion, or deliberate or reckless disregard of
a regulatory requirement; and

(bb) such violation directly or indirectly
resulted in substantial losses or created a
significant risk of substantial losses to
other persons.

(C) PROCEDURES FOR COLLECTION.—

(i) PAYMENT OF PENALTY TO TREASURY.—A
penalty imposed under this section shall be
payable into the Treasury of the United
States, except as otherwise provided in sec-
tion 7246 of this title and section 78u-6 of
this title.

(ii) COLLECTION OF PENALTIES.—If a person
upon whom such a penalty is imposed shall
fail to pay such penalty within the time pre-
scribed in the court’s order, the Commission
may refer the matter to the Attorney Gen-
eral who shall recover such penalty by ac-
tion in the appropriate United States dis-
trict court.

(iii) REMEDY NOT EXCLUSIVE.—The actions
authorized by this paragraph may be
brought in addition to any other action that
the Commission or the Attorney General is
entitled to bring.

(iv) JURISDICTION AND VENUE.—For pur-
poses of section 78aa of this title, actions
under this paragraph shall be actions to en-
force a liability or a duty created by this
chapter.

(D) SPECIAL PROVISIONS RELATING TO A VIOLA-
TION OF A CEASE-AND-DESIST ORDER.—In an ac-
tion to enforce a cease-and-desist order en-
tered by the Commission pursuant to section
78u-3 of this title, each separate violation of
such order shall be a separate offense, except
that in the case of a violation through a con-
tinuing failure to comply with the order, each
day of the failure to comply shall be deemed a
separate offense.

(4) PROHIBITION OF ATTORNEYS’ FEES PAID FROM
COMMISSION DISGORGEMENT FUNDS.—Except as
otherwise ordered by the court upon motion by
the Commission, or, in the case of an adminis-
trative action, as otherwise ordered by the Com-
mission, funds disgorged as the result of an ac-
tion brought by the Commission in Federal
court, or as a result of any Commission adminis-
trative action, shall not be distributed as pay-
ment for attorneys’ fees or expenses incurred by
private parties seeking distribution of the dis-
gorged funds.

(5) EQUITABLE RELIEF.—In any action or pro-
ceeding brought or instituted by the Commis-
sion under any provision of the securities laws,
the Commission may seek, and any Federal
court may grant, any equitable relief that may
be appropriate or necessary for the benefit of in-
vestors.

(6) AUTHORITY OF A COURT TO PROHIBIT PERSONS
FROM PARTICIPATING IN AN OFFERING OF PENNY
STOCK.—

(A) IN GENERAL.—In any proceeding under
paragraph (1) against any person participating
in, or, at the time of the alleged misconduct
who was participating in, an offering of penny
stock, the court may prohibit that person
from participating in an offering of penny
stock, conditionally or unconditionally, and
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permanently or for such period of time as the
court shall determine.

(B) DEFINITION.—For purposes of this para-
graph, the term ‘‘person participating in an of-
fering of penny stock’ includes any person en-
gaging in activities with a broker, dealer, or
issuer for purposes of issuing, trading, or in-
ducing or attempting to induce the purchase
or sale of, any penny stock. The Commission
may, by rule or regulation, define such term
to include other activities, and may, by rule,
regulation, or order, exempt any person or
class of persons, in whole or in part, condi-
tionally or unconditionally, from inclusion in
such term.

(e) Mandamus

Upon application of the Commission the dis-
trict courts of the United States and the United
States courts of any territory or other place
subject to the jurisdiction of the United States
shall have jurisdiction to issue writs of manda-
mus, injunctions, and orders commanding (1)
any person to comply with the provisions of this
chapter, the rules, regulations, and orders there-
under, the rules of a national securities ex-
change or registered securities association of
which such person is a member or person associ-
ated with a member, the rules of a registered
clearing agency in which such person is a par-
ticipant, the rules of the Public Company Ac-
counting Oversight Board, of which such person
is a registered public accounting firm or a per-
son associated with such a firm, the rules of the
Municipal Securities Rulemaking Board, or any
undertaking contained in a registration state-
ment as provided in subsection (d) of section 780
of this title, (2) any national securities exchange
or registered securities association to enforce
compliance by its members and persons associ-
ated with its members with the provisions of
this chapter, the rules, regulations, and orders
thereunder, and the rules of such exchange or
association, or (3) any registered clearing agen-
cy to enforce compliance by its participants
with the provisions of the rules of such clearing
agency.

(f) Rules of self-regulatory organizations or
Board

Notwithstanding any other provision of this
chapter, the Commission shall not bring any ac-
tion pursuant to subsection (d) or (e) of this sec-
tion against any person for violation of, or to
command compliance with, the rules of a self-
regulatory organization or the Public Company
Accounting Oversight Board unless it appears to
the Commission that (1) such self-regulatory or-
ganization or the Public Company Accounting
Oversight Board is unable or unwilling to take
appropriate action against such person in the
public interest and for the protection of inves-
tors, or (2) such action is otherwise necessary or
appropriate in the public interest or for the pro-
tection of investors.

(g) Consolidation of actions; consent of Commis-
sion

Notwithstanding the provisions of section
1407(a) of title 28, or any other provision of law,
no action for equitable relief instituted by the
Commission pursuant to the securities laws
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shall be consolidated or coordinated with other
actions not brought by the Commission, even
though such other actions may involve common
questions of fact, unless such consolidation is
consented to by the Commission.

(h) Access to records

(1) The Right to Financial Privacy Act of 1978
[12 U.S.C. 3401 et seq.] shall apply with respect
to the Commission, except as otherwise provided
in this subsection.

(2) Notwithstanding section 1105 or 1107 of the
Right to Financial Privacy Act of 1978 [12 U.S.C.
3405 or 3407], the Commission may have access to
and obtain copies of, or the information con-
tained in financial records of a customer from a
financial institution without prior notice to the
customer upon an ex parte showing to an appro-
priate United States district court that the
Commission seeks such financial records pursu-
ant to a subpena issued in conformity with the
requirements of section 19(b)! of the Securities
Act of 1933, section 21(b) of the Securities Ex-
change Act of 1934 [15 U.S.C. 78u(b)], section
42(b) of the Investment Company Act of 1940 [15
U.S.C. 80a—41(b)], or section 209(b) of the Invest-
ment Advisers Act of 1940 [156 U.S.C. 80b-9(b)],
and that the Commission has reason to believe
that—

(A) delay in obtaining access to such finan-
cial records, or the required notice, will result
in—

(i) flight from prosecution;

(ii) destruction of or tampering with evi-
dence;

(iii) transfer of assets or records outside
the territorial limits of the United States;

(iv) improper conversion of investor assets;
or

(v) impeding the ability of the Commission
to identify or trace the source or disposition
of funds involved in any securities trans-
action;

(B) such financial records are necessary to
identify or trace the record or beneficial own-
ership interest in any security;

(C) the acts, practices or course of conduct
under investigation involve—

(i) the dissemination of materially false or
misleading information concerning any se-
curity, issuer, or market, or the failure to
make disclosures required under the securi-
ties laws, which remain uncorrected; or

(ii) a financial loss to investors or other
persons protected under the securities laws
which remains substantially uncompen-
sated; or

(D) the acts, practices or course of conduct
under investigation—
(i) involve significant financial specula-
tion in securities; or
(ii) endanger the stability of any financial
or investment intermediary.

(3) Any application under paragraph (2) for a
delay in notice shall be made with reasonable
specificity.

(4)(A) Upon a showing described in paragraph
(2), the presiding judge or magistrate judge shall

1See References in Text note below.
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enter an ex parte order granting the requested
delay for a period not to exceed ninety days and
an order prohibiting the financial institution in-
volved from disclosing that records have been
obtained or that a request for records has been
made.

(B) Extensions of the period of delay of notice
provided in subparagraph (A) of up to ninety
days each may be granted by the court upon ap-
plication, but only in accordance with this sub-
section or section 1109(a), (b)(1), or (b)(2) of the
Right to Financial Privacy Act of 1978 [12 U.S.C.
3409(a), (b)(1), or (b)(2)].

(C) Upon expiration of the period of delay of
notification ordered under subparagraph (A) or
(B), the customer shall be served with or mailed
a copy of the subpena insofar as it applies to the
customer together with the following notice
which shall describe with reasonable specificity
the nature of the investigation for which the
Commission sought the financial records:

“Records or information concerning your
transactions which are held by the financial in-
stitution named in the attached subpena were
supplied to the Securities and Exchange Com-
mission on (date). Notification was withheld
pursuant to a determination by the (title of
court so ordering) under section 21(h) of the Se-
curities Exchange Act of 1934 that (state rea-
son). The purpose of the investigation or official
proceeding was (state purpose).”

(56) Upon application by the Commission, all
proceedings pursuant to paragraphs (2) and (4)
shall be held in camera and the records thereof
sealed until expiration of the period of delay or
such other date as the presiding judge or mag-
istrate judge may permit.

(6) The Commission shall compile an annual
tabulation of the occasions on which the Com-
mission used each separate subparagraph or
clause of paragraph (2) of this subsection or the
provisions of the Right to Financial Privacy Act
of 1978 [12 U.S.C. 3401 et seq.] to obtain access to
financial records of a customer and include it in
its annual report to the Congress. Section
1121(b)* of the Right to Financial Privacy Act of
1978 shall not apply with respect to the Commis-
sion.

(T)(A) Following the expiration of the period of
delay of notification ordered by the court pursu-
ant to paragraph (4) of this subsection, the cus-
tomer may, upon motion, reopen the proceeding
in the district court which issued the order. If
the presiding judge or magistrate judge finds
that the movant is the customer to whom the
records obtained by the Commission pertain,
and that the Commission has obtained financial
records or information contained therein in vio-
lation of this subsection, other than paragraph
(1), it may order that the customer be granted
civil penalties against the Commission in an
amount equal to the sum of—

(i) $100 without regard to the volume of rec-
ords involved;

(ii) any out-of-pocket damages sustained by
the customer as a direct result of the disclo-
sure; and

(iii) if the violation is found to have been
willful, intentional, and without good faith,
such punitive damages as the court may allow,
together with the costs of the action and rea-
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sonable attorney’s fees as determined by the
court.

(B) Upon a finding that the Commission has
obtained financial records or information con-
tained therein in violation of this subsection,
other than paragraph (1), the court, in its discre-
tion, may also or in the alternative issue injunc-
tive relief to require the Commission to comply
with this subsection with respect to any subpena
which the Commission issues in the future for fi-
nancial records of such customer for purposes of
the same investigation.

(C) Whenever the court determines that the
Commission has failed to comply with this sub-
section, other than paragraph (1), and the court
finds that the circumstances raise questions of
whether an officer or employee of the Commis-
sion acted in a willful and intentional manner
and without good faith with respect to the viola-
tion, the Office of Personnel Management shall
promptly initiate a proceeding to determine
whether disciplinary action is warranted against
the agent or employee who was primarily re-
sponsible for the violation. After investigating
and considering the evidence submitted, the Of-
fice of Personnel Management shall submit its
findings and recommendations to the Commis-
sion and shall send copies of the findings and
recommendations to the officer or employee or
his representative. The Commission shall take
the corrective action that the Office of Person-
nel Management recommends.

(8) The relief described in paragraphs (7) and
(10) shall be the only remedies or sanctions
available to a customer for a violation of this
subsection, other than paragraph (1), and noth-
ing herein or in the Right to Financial Privacy
Act of 1978 [12 U.S.C. 3401 et seq.] shall be
deemed to prohibit the use in any investigation
or proceeding of financial records, or the infor-
mation contained therein, obtained by a sub-
pena issued by the Commission. In the case of an
unsuccessful action under paragraph (7), the
court shall award the costs of the action and at-
torney’s fees to the Commission if the presiding
judge or magistrate judge finds that the cus-
tomer’s claims were made in bad faith.

(9)(A) The Commission may transfer financial
records or the information contained therein to
any government authority if the Commission
proceeds as a transferring agency in accordance
with section 1112 of the Right to Financial Pri-
vacy Act of 1978 [12 U.S.C. 3412], except that the
customer notice required under section 1112(b)
or (c¢) of such Act [12 U.S.C. 3412(b) or (c)] may
be delayed upon a showing by the Commission,
in accordance with the procedure set forth in
paragraphs (4) and (5), that one or more of sub-
paragraphs (A) through (D) of paragraph (2)
apply.

(B) The Commission may, without notice to
the customer pursuant to section 1112 or the
Right to Financial Privacy Act of 1978 [12 U.S.C.
3412], transfer financial records or the informa-
tion contained therein to a State securities
agency or to the Department of Justice. Finan-
cial records or information transferred by the
Commission to the Department of Justice or to
a State securities agency pursuant to the provi-
sions of this subparagraph may be disclosed or
used only in an administrative, civil, or crimi-
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nal action or investigation by the Department
of Justice or the State securities agency which
arises out of or relates to the acts, practices, or
courses of conduct investigated by the Commis-
sion, except that if the Department of Justice or
the State securities agency determines that the
information should be disclosed or used for any
other purpose, it may do so if it notifies the cus-
tomer, except as otherwise provided in the Right
to Financial Privacy Act of 1978 [12 U.S.C. 3401
et seq.], within 30 days of its determination, or
complies with the requirements of section 1109
of such Act [12 U.S.C. 3409] regarding delay of
notice.

(10) Any government authority violating para-
graph (9) shall be subject to the procedures and
penalties applicable to the Commission under
paragraph (7)(A) with respect to a violation by
the Commission in obtaining financial records.

(11) Notwithstanding the provisions of this
subsection, the Commission may obtain finan-
cial records from a financial institution or
transfer such records in accordance with provi-
sions of the Right to Financial Privacy Act of
1978 [12 U.S.C. 3401 et seq.].

(12) Nothing in this subsection shall enlarge or
restrict any rights of a financial institution to
challenge requests for records made by the Com-
mission under existing law. Nothing in this sub-
section shall entitle a customer to assert any
rights of a financial institution.

(13) Unless the context otherwise requires, all
terms defined in the Right to Financial Privacy
Act of 1978 [12 U.S.C. 3401 et seq.] which are com-
mon to this subsection shall have the same
meaning as in such Act.

(i) Information to CFTC

The Commission shall provide the Commodity
Futures Trading Commission with notice of the
commencement of any proceeding and a copy of
any order entered by the Commission against
any broker or dealer registered pursuant to sec-
tion 780(b)(11) of this title, any exchange reg-
istered pursuant to section 78f(g) of this title, or
any national securities association registered
pursuant to section 780-3(k) of this title.

(June 6, 1934, ch. 404, title I, §21, 48 Stat. 899;
May 27, 1936, ch. 462, §7, 49 Stat. 1379; Pub. L.
91-452, title II, §212, Oct. 15, 1970, 84 Stat. 929;
Pub. L. 94-29, §17, June 4, 1975, 89 Stat. 154; Pub.
L. 96-433, §§3, 4, Oct. 10, 1980, 94 Stat. 1855, 1858;
Pub. L. 98-376, §2, Aug. 10, 1984, 98 Stat. 1264;
Pub. L. 100-181, title III, §323, Dec. 4, 1987, 101
Stat. 1259; Pub. L. 100-704, §§3(a)(1), 6(b), Nov. 19,
1988, 102 Stat. 4677, 4681; Pub. L. 101-429, title II,
§201, Oct. 15, 1990, 104 Stat. 935; Pub. L. 101-650,
title III, §321, Dec. 1, 1990, 104 Stat. 5117; Pub. L.
104-67, title I, §103(b)(2), Dec. 22, 1995, 109 Stat.
756; Pub. L. 106-554, §1(a)(5) [title II, §205(a)(5)],
Dec. 21, 2000, 114 Stat. 2763, 2763A-426; Pub. L.
107-204, §3(b)(2), title III, §§305(a)(1), (b), 308(d)(1),
title VI, §603(a), July 30, 2002, 116 Stat. 749, 778,
779, 785, 794; Pub. L. 111-203, title IX, §§923(b)(1),
929F(c), (d), (g)(2), 986(a)(3), July 21, 2010, 124
Stat. 1849, 1854, 1855, 1935.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a)(1), (b), (d), (e),
and (f), was in the original ‘‘this title’’. See References
in Text note set out under section 78a of this title.
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The Right to Financial Privacy Act of 1978, referred
to in subsec. (h)(1), (6), (8), (9(B), (11), and (13), is title
XTI of Pub. L. 95-630, Nov. 10, 1978, 92 Stat. 3697, which
is classified generally to chapter 35 (§3401 et seq.) of
Title 12, Banks and Banking. Section 1121(b) of the Act,
which was classified to section 3421(b) of Title 12, was
repealed by Pub. L. 104-66, title III, §3001(d), Dec. 21,
1995, 109 Stat. 734. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 3401 of Title 12 and Tables.

Section 19(b) of the Securities Act of 1933, referred to
in subsec. (h)(2), was redesignated section 19(c) by Pub.
L. 107-204, title I, §108(a)(1), July 30, 2002, 116 Stat. 768,
and is classified to section 77s(c) of this title.

Section 21(h) of the Securities Exchange Act of 1934,
referred to in the paragraph within quotation marks
following subsec. (h)(4)(C), is classified to subsection (h)
of this section.

AMENDMENTS

2010—Subsec. (a)(1). Pub. L. 111-203, §929F(g)(2), in
first sentence, substituted ‘‘, a person associated with
such a firm, or, as to any act, practice, or omission to
act, while associated with such firm, a person formerly
associated with such a firm’ for ‘“‘or a person associ-
ated with such a firm”’.

Pub. L. 111-203, §929F(c), (d), in first sentence, in-
serted ‘‘, or, as to any act or practice, or omission to
act, while associated with a member, formerly associ-
ated” after ‘“‘member or a person associated” and ‘‘or,
as to any act or practice, or omission to act, while a
participant, was a participant,” after ‘‘in which such
person is a participant,”.

Subsec. (A)(3)(C)(1). Pub. L. 111-203, §923(b)(1), inserted
“and section 78u-6 of this title” after ‘‘section 7246 of
this title”.

Subsec. (h)(2). Pub. L. 111-203, §986(a)(3), struck out
‘“‘section 18(c) of the Public Utility Holding Company
Act of 1935,” after ‘‘section 21(b) of the Securities Ex-
change Act of 1934,”.

2002—Subsec. (a)(1). Pub. L. 107-204, §3(b)(2)(A), in-
serted ‘‘the rules of the Public Company Accounting
Oversight Board, of which such person is a registered
public accounting firm or a person associated with such
a firm,”” after ‘‘is a participant,”.

Subsec. (d)(1). Pub. L. 107-204, §3(b)(2)(B), inserted
“the rules of the Public Company Accounting Over-
sight Board, of which such person is a registered public
accounting firm or a person associated with such a
firm,”” after ‘‘is a participant,”.

Subsec. (d)(2). Pub. L. 107-204, §305(a)(1), substituted
“unfitness” for ‘‘substantial unfitness’.

Subsec. (A)(3)(C)(1). Pub. L. 107-204, §308(d)(1), inserted
‘“, except as otherwise provided in section 7246 of this
title”’ before period at end.

Subsec. (d)(5). Pub. L. 107-204, §305(b), added par. (5).

Subsec. (d)(6). Pub. L. 107-204, §603(a), added par. (6).

Subsec. (e). Pub. L. 107-204, §3(b)(2)(C), inserted ‘‘the
rules of the Public Company Accounting Oversight
Board, of which such person is a registered public ac-
counting firm or a person associated with such a firm,”’
after ‘‘is a participant,”.

Subsec. (f). Pub. L. 107204, §3(b)(2)(D), inserted ‘‘or
the Public Company Accounting Oversight Board”
after ‘‘self-regulatory organization’ in two places.

2000—Subsec. (i). Pub. L. 106-554 added subsec. (i).

1995—Subsec. (d)(4). Pub. L. 104-67 added par. (4).

1990—Subsec. (d). Pub. L. 101-429 designated existing
provision as par. (1) and added pars. (2) and (3).

1988—Subsec. (a). Pub. L. 100-704, §6(b), designated ex-
isting provisions as par. (1) and added par. (2).

Subsec. (d). Pub. L. 100-704, §3(a)(1), redesignated par.
(1) as entire subsec. (d) and struck out par. (2) which
provided civil penalties for purchasing or selling securi-
ties while in possession of material nonpublic informa-
tion.

1987—Subsec. (d). Pub. L. 100-181, §323(1), substituted
“Whenever” for ‘“Wherever”’.

Subsec. (e). Pub. L. 100-181, §323(2), struck out ‘‘, the
United States District Court for the District of Colum-
bia,” after ‘‘the district courts of the United States”.
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Subsec. (g). Pub. L. 100-181, §323(3), struck out ‘“The
term ‘securities laws’ as used herein and in subsection
(h) of this section includes the Securities Act of 1933 (15
U.S.C. 77a et seq.), the Securities Exchange Act of 1934
(15 U.S.C. 78a et seq.), the Public Utility Holding Com-
pany Act of 1935 (15 U.S.C. 79 et seq.), the Trust Inden-
ture Act of 1939 (15 U.S.C. T7aaa et seq.), the Investment
Company Act of 1940 (156 U.S.C. 80a-1 et seq.), the In-
vestment Advisers Act of 1940 (15 U.S.C. 80b-1 et seq.),
and the Securities Investor Protection Act of 1970 (15
U.S.C. 78aaa et seq.).” See 15 U.S.C. 78c(a)(47).

1984—Subsec. (d). Pub. L. 98-376 designated existing
provisions as par. (1) and added par. (2).

1980—Subsec. (g). Pub. L. 96-433, §4, inserted ‘“‘and in
subsection (h) of this section.”

Subsec. (h). Pub. L. 96-433, §3, added subsec. (h).

1975—Subsec. (a). Pub. L. 94-29, §17(1), expanded the
Commission’s power to conduct investigations to in-
clude violations of the rules of a national securities ex-
change, registered securities association, registered
clearing agency, or the Municipal Securities Rule-
making Board.

Subsec. (d). Pub. L. 94-29, §17(2), redesignated subsec.
(e) as (d) and amended it generally, substituting ‘‘has
engaged, is engaged, or is about to engage’ for ‘“‘is en-
gaged or about to engage’, ‘“‘any provision’ for ‘‘the
provisions’’, ‘‘the rules or regulations’ for ‘‘or of any
rule or regulation”, and ‘“‘such a showing”’ for ‘‘a proper
showing’’, and inserting ‘‘the rules of a national securi-
ties exchange or registered securities association of
which such persons is a member or a person associated
with a member, the rules of a registered clearing agen-
cy in which such person is a participant, or the rules of
the Municipal Securities Rulemaking Board,” in first
sentence and inserting ‘‘as may constitute a violation
of any provision of this chapter or the rules or regula-
tions thereunder’ in second sentence. Former subsec.
(d) was repealed by Pub. L. 91-452. See 1970 Amendment
note below.

Subsec. (e). Pub. L. 94-29, §17(2), redesignated subsec.
(f) as (e) and amended it generally, substituting ‘‘man-
damus, injunctions, and orders commanding (1) any
person to comply with the provisions of this chapter,
the rules, regulations, and orders thereunder, the rules
of a national securities exchange or registered securi-
ties association of which such person is a member or
person associated with a member, the rules of a reg-
istered clearing agency in which such person is a par-
ticipant, the rules of the Municipal Securities Rule-
making Board, or any undertaking contained in a reg-
istration statement as provided in subsection (d) of sec-
tion 780 of this title” for ‘“‘mandamus commanding any
person to comply with the provisions of this chapter or
any order of the Commission made in pursuance thereof
or with any undertaking contained in a registration
statement as provided in subsection (d) of section 780 of
this title”’” and adding cls. (2) and (3). Former subsec. (e)
redesignated (d).

Subsecs. (f), (g). Pub. L. 94-29, §17(3), added subsecs.
(f) and (g). Former subsec. (f) redesignated (e).

1970—Subsec. (d). Pub. L. 91-452 struck out subsec. (d)
which related to immunity from prosecution of any in-
dividual compelled to testify or produce evidence, docu-
mentary or otherwise, after claiming his privilege
against self-incrimination.

1936—Subsec. (f). Act May 27, 1936, inserted ‘‘or with
any undertaking contained in a registration statement
as provided in subsection (d) of section 780 of this
title”.

CHANGE OF NAME

Words ‘‘magistrate judge’ substituted for ‘‘mag-
istrate”” wherever appearing in subsec. (h)(4)(A), (5),
(T(A), (8) pursuant to section 321 of Pub. L. 101-650, set

out as a note under section 631 of Title 28, Judiciary
and Judicial Procedure.

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective 1 day after
July 21, 2010, except as otherwise provided, see section
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4 of Pub. L. 111-203, set out as an Effective Date note
under section 5301 of Title 12, Banks and Banking.

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104-67 not to affect or apply
to any private action arising under this chapter or title
I of the Securities Act of 1933 (15 U.S.C. T7a et seq.),
commenced before and pending on Dec. 22, 1995, see sec-
tion 108 of Pub. L. 104-67, set out as a note under sec-
tion 771 of this title.

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101-429 effective Oct. 15, 1990,
with provisions relating to civil penalties and account-
ing and disgorgement, see section 1(c)(1), (2) of Pub. L.
101-429, set out in a note under section 77g of this title.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by section 3(a)(1) of Pub. L. 100-704 not
applicable to actions occurring before Nov. 19, 1988, see
section 9 of Pub. L. 100-704 set out as a note under sec-
tion 780 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-376 effective Aug. 10, 1984,
see section 7 of Pub. L. 98-376, set out as a note under
section 78c of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Pub. L. 96-433, §5, Oct. 10, 1980, 94 Stat. 1858, provided
that:

‘‘(a) The amendments made by section 1 of this Act
[amending section 78fff-3 of this title] shall take effect
on the date of enactment of this Act [Oct. 10, 1980].

““(b) The amendments made by sections 2, 3, and 4 of
this Act [amending this section and section 3422 of
Title 12, Banks and Banking] shall take effect on No-
vember 10, 1980. Nothing in this Act [amending this sec-
tion and section 78fff-3 of this title and section 3422 of
Title 12] or in the Right to Financial Privacy Act of
1978 [12 U.S.C. 3401 et seq.] shall apply to any Securities
and Exchange Commission subpena issued prior to such
date.”

EFFECTIVE DATE OF 1975 AMENDMENT

Amendment by Pub. L. 94-29 effective June 4, 1975,
see section 31(a) of Pub. L. 94-29, set out as a note under
section 78b of this title.

EFFECTIVE DATE OF 1970 AMENDMENT

Amendment by Pub. L. 91-452 effective on sixtieth
day following Oct. 15, 1970, see section 260 of Pub. L.
91-452, set out as an Effective Date; Savings Provision
note under section 6001 of Title 18, Crimes and Criminal
Procedure.

SAVINGS PROVISION

Amendment by Pub. L. 91-452 not to affect any immu-
nity to which any individual is entitled under this sec-
tion by reason of any testimony given before the six-
tieth day following Oct. 15, 1970, see section 260 of Pub.
L. 91452, set out as an Effective Date; Savings Provi-
sion note under section 6001 of Title 18, Crimes and
Criminal Procedure.

CONSTRUCTION OF 1995 AMENDMENT

Nothing in amendment by Pub. L. 104-67 to be deemed
to create or ratify any implied right of action, or to
prevent Commission, by rule or regulation, from re-
stricting or otherwise regulating private actions under
this chapter, see section 203 of Pub. L. 104-67, set out as
a Construction note under section 78j-1 of this title.

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,

RCE AND TRADE
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eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

PROMOTION OF RECIPROCAL SUBPOENA ENFORCEMENT

Pub. L. 105-353, title I, §102, Nov. 3, 1998, 112 Stat.
3233, provided that:

‘“(a) COMMISSION ACTION.—The Securities and Ex-
change Commission, in consultation with State securi-
ties commissions (or any agencies or offices performing
like functions), shall seek to encourage the adoption of
State laws providing for reciprocal enforcement by
State securities commissions of subpoenas issued by
another State securities commission seeking to compel
persons to attend, testify in, or produce documents or
records in connection with an action or investigation
by a State securities commission of an alleged viola-
tion of State securities laws.

‘“(b) REPORT.—Not later than 24 months after the date
of enactment of this Act [Nov. 3, 1998], the Securities
and Exchange Commission (hereafter in this section re-
ferred to as the ‘Commission’) shall submit a report to
the Congress—

‘(1) identifying the States that have adopted laws
described in subsection (a);

‘(2) describing the actions undertaken by the Com-
mission and State securities commissions to promote
the adoption of such laws; and

‘(3) identifying any further actions that the Com-
mission recommends for such purposes.”

§ 78u-1. Civil penalties for insider trading

(a) Authority to impose civil penalties
(1) Judicial actions by Commission authorized

Whenever it shall appear to the Commission
that any person has violated any provision of
this chapter or the rules or regulations there-
under by purchasing or selling a security or
security-based swap agreement while in pos-
session of material, nonpublic information in,
or has violated any such provision by commu-
nicating such information in connection with,
a transaction on or through the facilities of a
national securities exchange or from or
through a broker or dealer, and which is not
part of a public offering by an issuer of securi-
ties other than standardized options or secu-
rity futures products, the Commission—

(A) may bring an action in a United States
district court to seek, and the court shall
have jurisdiction to impose, a civil penalty
to be paid by the person who committed
such violation; and

(B) may, subject to subsection (b)(1) of this
section, bring an action in a United States
district court to seek, and the court shall
have jurisdiction to impose, a civil penalty
to be paid by a person who, at the time of
the violation, directly or indirectly con-
trolled the person who committed such vio-
lation.

(2) Amount of penalty for person who commit-
ted violation

The amount of the penalty which may be
imposed on the person who committed such
violation shall be determined by the court in
light of the facts and circumstances, but shall
not exceed three times the profit gained or
loss avoided as a result of such unlawful pur-
chase, sale, or communication.

(3) Amount of penalty for controlling person

The amount of the penalty which may be
imposed on any person who, at the time of the
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(5) Other terms
The terms ‘‘blank check company’’, ‘‘rollup

transaction”, ‘“‘partnership’, ‘“‘limited liability
company’’, ‘‘executive officer of an entity”
and ‘‘direct participation investment pro-

gram’’, have the meanings given those terms
by rule or regulation of the Commission.

(June 6, 1934, ch. 404, title I, §21E, as added Pub.
L. 104-67, title I, §102(b), Dec. 22, 1995, 109 Stat.
753.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (¢)(1), (f), and (g),
was in the original ‘‘this title’’. See References in Text
note set out under section 78a of this title.

EFFECTIVE DATE

This section not to affect or apply to any private ac-
tion arising under this chapter or title I of the Securi-
ties Act of 1933 (15 U.S.C. 77a et seq.), commenced be-
fore and pending on Dec. 22, 1995, see section 108 of Pub.
L. 104-67, set out as an Effective Date of 1995 Amend-
ment note under section 77! of this title.

CONSTRUCTION

Nothing in section to be deemed to create or ratify
any implied right of action, or to prevent Commission,
by rule or regulation, from restricting or otherwise reg-
ulating private actions under this chapter, see section
203 of Pub. L. 104-67, set out as a note under section
78j-1 of this title.

§ 78u-6. Securities whistleblower incentives and
protection

(a) Definitions

In this section the following definitions shall
apply:

(1) Covered judicial or administrative action

The term ‘‘covered judicial or administra-
tive action” means any judicial or administra-
tive action brought by the Commission under
the securities laws that results in monetary
sanctions exceeding $1,000,000.

(2) Fund

The term “‘Fund” means the Securities and
Exchange Commission Investor Protection
Fund.

(3) Original information

The term ‘‘original information’ means in-
formation that—

(A) is derived from the independent knowl-
edge or analysis of a whistleblower;

(B) is not known to the Commission from
any other source, unless the whistleblower is
the original source of the information; and

(C) is not exclusively derived from an alle-
gation made in a judicial or administrative
hearing, in a governmental report, hearing,
audit, or investigation, or from the news
media, unless the whistleblower is a source
of the information.

(4) Monetary sanctions

The term ‘“‘monetary sanctions’, when used
with respect to any judicial or administrative
action, means—

(A) any monies, including penalties, dis-
gorgement, and interest, ordered to be paid;
and

(B) any monies deposited into a dis-
gorgement fund or other fund pursuant to

section 308(b) of the Sarbanes-Oxley Act of
2002 (15 U.S.C. 7246(b)), as a result of such ac-
tion or any settlement of such action.

(5) Related action

The term ‘‘related action’, when used with
respect to any judicial or administrative ac-
tion brought by the Commission under the se-
curities laws, means any judicial or adminis-
trative action brought by an entity described
in subclauses (I) through (IV) of subsection
(h)(2)(D)(i) that is based upon the original in-
formation provided by a whistleblower pursu-
ant to subsection (a) that led to the successful
enforcement of the Commission action.

(6) Whistleblower

The term ‘‘whistleblower’” means any indi-
vidual who provides, or 2 or more individuals
acting jointly who provide, information relat-
ing to a violation of the securities laws to the
Commission, in a manner established, by rule
or regulation, by the Commission.

(b) Awards

(1) In general

In any covered judicial or administrative ac-
tion, or related action, the Commission, under
regulations prescribed by the Commission and
subject to subsection (c), shall pay an award or
awards to 1 or more whistleblowers who volun-
tarily provided original information to the
Commission that led to the successful enforce-
ment of the covered judicial or administrative
action, or related action, in an aggregate
amount equal to—

(A) not less than 10 percent, in total, of
what has been collected of the monetary
sanctions imposed in the action or related
actions; and

(B) not more than 30 percent, in total, of
what has been collected of the monetary
sanctions imposed in the action or related
actions.

(2) Payment of awards

Any amount paid under paragraph (1) shall
be paid from the Fund.
(c) Determination of amount of award; denial of
award

(1) Determination of amount of award
(A) Discretion

The determination of the amount of an
award made under subsection (b) shall be in
the discretion of the Commission.

(B) Criteria

In determining the amount of an award
made under subsection (b), the Commis-
sion—

(i) shall take into consideration—

(I) the significance of the information
provided by the whistleblower to the suc-
cess of the covered judicial or adminis-
trative action;

(IT) the degree of assistance provided
by the whistleblower and any legal rep-
resentative of the whistleblower in a
covered judicial or administrative ac-
tion;

(ITI) the programmatic interest of the
Commission in deterring violations of
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the securities laws by making awards to
whistleblowers who provide information
that lead to the successful enforcement
of such laws; and

(IV) such additional relevant factors as
the Commission may establish by rule or
regulation; and

(ii) shall not take into consideration the
balance of the Fund.

(2) Denial of award

No award under subsection (b) shall be
made—

(A) to any whistleblower who is, or was at
the time the whistleblower acquired the
original information submitted to the Com-
mission, a member, officer, or employee of—

(i) an appropriate regulatory agency;

(ii) the Department of Justice;

(iii) a self-regulatory organization;

(iv) the Public Company Accounting

Oversight Board; or

(v) a law enforcement organization;

(B) to any whistleblower who is convicted
of a criminal violation related to the judi-
cial or administrative action for which the
whistleblower otherwise could receive an
award under this section;

(C) to any whistleblower who gains the in-
formation through the performance of an
audit of financial statements required under
the securities laws and for whom such sub-
mission would be contrary to the require-
ments of section 78j—1 of this title; or

(D) to any whistleblower who fails to sub-
mit information to the Commission in such
form as the Commission may, by rule, re-
quire.

(d) Representation
(1) Permitted representation

Any whistleblower who makes a claim for an
award under subsection (b) may be represented
by counsel.

(2) Required representation
(A) In general

Any whistleblower who anonymously
makes a claim for an award under sub-
section (b) shall be represented by counsel if
the whistleblower anonymously submits the
information upon which the claim is based.

(B) Disclosure of identity

Prior to the payment of an award, a
whistleblower shall disclose the identity of
the whistleblower and provide such other in-
formation as the Commission may require,
directly or through counsel for the whistle-
blower.

(e) No contract necessary
No contract with the Commission is necessary
for any whistleblower to receive an award under

subsection (b), unless otherwise required by the
Commission by rule or regulation.

(f) Appeals

Any determination made under this section,
including whether, to whom, or in what amount
to make awards, shall be in the discretion of the
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Commission. Any such determination, except
the determination of the amount of an award if
the award was made in accordance with sub-
section (b), may be appealed to the appropriate
court of appeals of the United States not more
than 30 days after the determination is issued by
the Commission. The court shall review the de-
termination made by the Commission in accord-
ance with section 706 of title 5.

(g) Investor Protection Fund

(1) Fund established

There is established in the Treasury of the
United States a fund to be known as the ““Se-
curities and Exchange Commission Investor
Protection Fund’.

(2) Use of Fund

The Fund shall be available to the Commis-
sion, without further appropriation or fiscal
year limitation, for—

(A) paying awards to whistleblowers as
provided in subsection (b); and
(B) funding the activities of the Inspector

General of the Commission under section

78d(i) of this title.

(3) Deposits and credits

(A) In general

There shall be deposited into or credited to
the Fund an amount equal to—

(i) any monetary sanction collected by
the Commission in any judicial or admin-
istrative action brought by the Commis-
sion under the securities laws that is not
added to a disgorgement fund or other fund
under section 308 of the Sarbanes-Oxley
Act of 2002 (15 U.S.C. 7246) or otherwise dis-
tributed to victims of a violation of the se-
curities laws, or the rules and regulations
thereunder, underlying such action, unless
the balance of the Fund at the time the
monetary sanction is collected exceeds
$300,000,000;

(ii) any monetary sanction added to a
disgorgement fund or other fund under sec-
tion 308 of the Sarbanes-Oxley Act of 2002
(156 U.S.C. 7246) that is not distributed to
the victims for whom the Fund was estab-
lished, unless the balance of the dis-
gorgement fund at the time the determina-
tion is made not to distribute the mone-
tary sanction to such victims exceeds
$200,000,000; and

(iii) all income from investments made
under paragraph (4).

(B) Additional amounts

If the amounts deposited into or credited
to the Fund under subparagraph (A) are not
sufficient to satisfy an award made under
subsection (b), there shall be deposited into
or credited to the Fund an amount equal to
the unsatisfied portion of the award from
any monetary sanction collected by the
Commission in the covered judicial or ad-
ministrative action on which the award is
based.

(4) Investments
(A) Amounts in Fund may be invested

The Commission may request the Sec-
retary of the Treasury to invest the portion
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of the Fund that is not, in the discretion of
the Commission, required to meet the cur-
rent needs of the Fund.

(B) Eligible investments

Investments shall be made by the Sec-
retary of the Treasury in obligations of the
United States or obligations that are guar-
anteed as to principal and interest by the
United States, with maturities suitable to
the needs of the Fund as determined by the
Commission on the record.

(C) Interest and proceeds credited

The interest on, and the proceeds from the
sale or redemption of, any obligations held
in the Fund shall be credited to the Fund.

(5) Reports to Congress

Not later than October 30 of each fiscal year
beginning after July 21, 2010, the Commission
shall submit to the Committee on Banking,
Housing, and Urban Affairs of the Senate, and
the Committee on Financial Services of the
House of Representatives a report on—

(A) the whistleblower award program, es-
tablished under this section, including—
(i) a description of the number of awards
granted; and
(ii) the types of cases in which awards
were granted during the preceding fiscal
year;

(B) the balance of the Fund at the begin-
ning of the preceding fiscal year;

(C) the amounts deposited into or credited
to the Fund during the preceding fiscal year;

(D) the amount of earnings on investments
made under paragraph (4) during the preced-
ing fiscal year;

(E) the amount paid from the Fund during
the preceding fiscal year to whistleblowers
pursuant to subsection (b);

(F) the balance of the Fund at the end of
the preceding fiscal year; and

(G) a complete set of audited financial
statements, including—

(i) a balance sheet;
(ii) income statement; and
(iii) cash flow analysis.

(h) Protection of whistleblowers
(1) Prohibition against retaliation
(A) In general

No employer may discharge, demote, sus-
pend, threaten, harass, directly or indi-
rectly, or in any other manner discriminate
against, a whistleblower in the terms and
conditions of employment because of any
lawful act done by the whistleblower—

(i) in providing information to the Com-
mission in accordance with this section;

(ii) in initiating, testifying in, or assist-
ing in any investigation or judicial or ad-
ministrative action of the Commission
based upon or related to such information;
or

(iii) in making disclosures that are re-
quired or protected under the Sarbanes-

Oxley Act of 2002 (15 U.S.C. 7201 et seq.),

this chapter, including section 78j-1(m) of

this title, section 1513(e) of title 18, and

any other law, rule, or regulation subject
to the jurisdiction of the Commission.

(B) Enforcement
(i) Cause of action

An individual who alleges discharge or
other discrimination in violation of sub-
paragraph (A) may bring an action under
this subsection in the appropriate district
court of the United States for the relief
provided in subparagraph (C).

(ii) Subpoenas

A subpoena requiring the attendance of a
witness at a trial or hearing conducted
under this section may be served at any
place in the United States.

(iii) Statute of limitations

(I) In general

An action under this subsection may
not be brought—

(aa) more than 6 years after the date
on which the violation of subparagraph
(A) occurred; or

(bb) more than 3 years after the date
when facts material to the right of ac-
tion are known or reasonably should
have been known by the employee al-
leging a violation of subparagraph (A).

(II) Required action within 10 years

Notwithstanding subclause (I), an ac-
tion under this subsection may not in
any circumstance be brought more than
10 years after the date on which the vio-
lation occurs.

(C) Relief

Relief for an individual prevailing in an
action brought under subparagraph (B) shall
include—

(i) reinstatement with the same senior-
ity status that the individual would have
had, but for the discrimination;

(ii) 2 times the amount of back pay
otherwise owed to the individual, with in-
terest; and

(iii) compensation for litigation costs,
expert witness fees, and reasonable attor-
neys’ fees.

(2) Confidentiality

(A) In general

Except as provided in subparagraphs (B)
and (C), the Commission and any officer or
employee of the Commission shall not dis-
close any information, including informa-
tion provided by a whistleblower to the
Commission, which could reasonably be ex-
pected to reveal the identity of a whistle-
blower, except in accordance with the provi-
sions of section 552a of title 5, unless and
until required to be disclosed to a defendant
or respondent in connection with a public
proceeding instituted by the Commission or
any entity described in subparagraph (C).
For purposes of section 552 of title 5, this
paragraph shall be considered a statute de-
scribed in subsection (b)(3)(B) of such sec-
tion.

(B) Exempted statute

For purposes of section 552 of title 5, this
paragraph shall be considered a statute de-
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scribed in subsection (b)(3)(B) of such section
552,

(C) Rule of construction

Nothing in this section is intended to
limit, or shall be construed to limit, the
ability of the Attorney General to present
such evidence to a grand jury or to share
such evidence with potential witnesses or
defendants in the course of an ongoing
criminal investigation.

(D) Availability to government agencies

(i) In general

Without the loss of its status as con-
fidential in the hands of the Commission,
all information referred to in subpara-
graph (A) may, in the discretion of the
Commission, when determined by the
Commission to be necessary to accomplish
the purposes of this chapter and to protect
investors, be made available to—

(I) the Attorney General of the United

States;

(IT) an appropriate regulatory author-
ity;

(ITI) a self-regulatory organization;

(IV) a State attorney general in con-
nection with any criminal investigation;

(V) any appropriate State regulatory
authority;

(VI) the Public Company Accounting

Oversight Board;

(VII) a foreign securities authority;
and
(VIII) a foreign law enforcement au-
thority.
(ii) Confidentiality
(I) In general

Each of the entities described in sub-
clauses (I) through (VI) of clause (i) shall
maintain such information as confiden-
tial in accordance with the requirements
established under subparagraph (A).

(IT) Foreign authorities

Each of the entities described in sub-
clauses (VII) and (VIII) of clause (i) shall
maintain such information in accord-
ance with such assurances of confiden-
tiality as the Commission determines
appropriate.

(3) Rights retained

Nothing in this section shall be deemed to
diminish the rights, privileges, or remedies of
any whistleblower under any Federal or State
law, or under any collective bargaining agree-
ment.

(i) Provision of false information

A whistleblower shall not be entitled to an
award under this section if the whistleblower—
(1) knowingly and willfully makes any false,
fictitious, or fraudulent statement or rep-
resentation; or
(2) uses any false writing or document know-
ing the writing or document contains any
false, fictitious, or fraudulent statement or
entry.
(j) Rulemaking authority

The Commission shall have the authority to
issue such rules and regulations as may be nec-
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essary or appropriate to implement the provi-
sions of this section consistent with the pur-
poses of this section.

(June 6, 1934, ch. 404, title I, §21F, as added Pub.
L. 111-203, title IX, §922(a), July 21, 2010, 124
Stat. 1841.)

REFERENCES IN TEXT

The Sarbanes-Oxley Act of 2002, referred to in subsec.
(h)(1)(A)({ii), is Pub. L. 107-204, July 30, 2002, 116 Stat.
745. For complete classification of this Act to the Code,
see Short Title note set out under section 7201 of this
title and Tables.

This chapter, referred to in subsec. (h)(1)(A)(ii), was
in the original ‘‘the Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.)”’. This chapter, referred to in subsec.
(h)(2)(D)(1), was in the original ‘‘this Act’. See Ref-
erences in Text note set out under section 78a of this
title.

EFFECTIVE DATE

Section effective 1 day after July 21, 2010, except as
otherwise provided, see section 4 of Pub. L. 111-203, set
out as a note under section 5301 of Title 12, Banks and
Banking.

§ 78u-7. Implementation and transition provi-
sions for whistleblower protection

(a) Implementing rules

The Commission shall issue final regulations
implementing the provisions of section 78u-6 of
this title, as added by this subtitle, not later
than 270 days after July 21, 2010.

(b) Original information

Information provided to the Commission in
writing by a whistleblower shall not lose the
status of original information (as defined in sec-
tion 78u-6(a)(3) of this title, as added by this
subtitle) solely because the whistleblower pro-
vided the information prior to the effective date
of the regulations, if the information is provided
by the whistleblower after July 21, 2010.

(c) Awards

A whistleblower may receive an award pursu-
ant to section 78u-6 of this title, as added by
this subtitle, regardless of whether any viola-
tion of a provision of the securities laws, or a
rule or regulation thereunder, underlying the ju-
dicial or administrative action upon which the
award is based, occurred prior to July 21, 2010.

(d) Administration and enforcement

The Securities and Exchange Commission
shall establish a separate office within the Com-
mission to administer and enforce the provisions
of section 78u-6 of this title (as add! by section
922(a)).2 Such office shall report annually to the
Committee on Banking, Housing, and Urban Af-
fairs of the Senate and the Committee on Finan-
cial Services of the House of Representatives on
its activities, whistleblower complaints, and the
response of the Commission to such complaints.

(Pub. L. 111-203, title IX, §924, July 21, 2010, 124
Stat. 1850.)

REFERENCES IN TEXT

This subtitle, referred to in subsecs. (a) to (¢c), means
subtitle B (§§921-929Z7) of title IX of Pub. L. 111-203.

180 in original. Probably should be ‘‘added’.

2See References in Text note below.
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1988—Pub. L. 100-690, title VII, §7081(c), Nov. 18, 1988,
102 Stat. 4407, substituted ‘‘Indictments and informa-
tion dismissed after period of limitations’ for ‘‘Re-
indictment where defect found after period of limita-
tions” in item 3288 and ‘‘Indictments and information
dismissed before period of limitations’ for ‘“Reindict-
ment where defect found before period of limitations™
in item 3289.

1984—Pub. L. 98473, title II, §1218(b), Oct. 12, 1984, 98
Stat. 2167, added item 3292.

1951—Act June 30, 1951, ch. 194, §2, 656 Stat. 107, added
item 3291.

§ 3281. Capital offenses

An indictment for any offense punishable by
death may be found at any time without limita-
tion.

(June 25, 1948, ch. 645, 62 Stat. 827; Pub. L.
103-322, title XXXIII, §330004(16), Sept. 13, 1994,
108 Stat. 2142.)

HISTORICAL AND REVISION NOTES

Based on title 18, U.S.C., 1940 ed., §§581a, 581b (Aug. 4,
1939, ch. 419, §§1, 2, 53 Stat. 1198).

Sections 581a and 581b of title 18, U.S.C., 1940 ed., were
consolidated into this section without change of sub-
stance.

AMENDMENTS

1994—Pub. L. 103-322 struck out before period at end
“‘except for offenses barred by the provisions of law ex-
isting on August 4, 1939”".

§ 3282. Offenses not capital

(a) IN GENERAL.—Except as otherwise ex-
pressly provided by law, no person shall be pros-
ecuted, tried, or punished for any offense, not
capital, unless the indictment is found or the in-
formation is instituted within five years next
after such offense shall have been committed.

(b) DNA PROFILE INDICTMENT.—

(1) IN GENERAL.—In any indictment for an of-
fense under chapter 109A for which the iden-
tity of the accused is unknown, it shall be suf-
ficient to describe the accused as an individual
whose name is unknown, but who has a par-
ticular DNA profile.

(2) EXCEPTION.—Any indictment described
under paragraph (1), which is found not later
than 5 years after the offense under chapter
109A is committed, shall not be subject to—

(A) the limitations period described under
subsection (a); and

(B) the provisions of chapter 208 until the
individual is arrested or served with a sum-
mons in connection with the charges con-
tained in the indictment.

(3) DEFINED TERM.—For purposes of this sub-
section, the term ‘““DNA profile” means a set
of DNA identification characteristics.

(June 25, 1948, ch. 645, 62 Stat. 828; Sept. 1, 1954,
ch. 1214, §12(a), formerly §10(a), 68 Stat. 1145; re-
numbered Pub. L. 87-299, §1, Sept. 26, 1961, 75
Stat. 648; Pub. L. 108-21, title VI, §610(a), Apr. 30,
2003, 117 Stat. 692.)

HISTORICAL AND REVISION NOTES

Based on section 746(g) of title 8, U.S.C., 1940 ed.,
Aliens and Nationality, and on title 18, U.S.C., 1940 ed.,
§582 (R.S. §1044; Apr. 13, 1876, ch. 56, 19 Stat. 32; Nov. 17,
1921, ch. 124, §1, 42 Stat. 220; Dec. 27, 1927, ch. 6, 45 Stat.
51; Oct. 14, 1940, ch. 876, title I, subchap. III, §346(g), 54
Stat. 1167).

Eiled: 04/29/2016
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Section 582 of title 18, U.S.C., 1940 ed., and section
746(g) of title 8, U.S.C., 1940 ed., Aliens and Nationality,
were consolidated. ‘‘Except as otherwise expressly pro-
vided by law’ was inserted to avoid enumeration of ex-
ceptive provisions.

The proviso contained in the act of 1927 “That noth-
ing herein contained shall apply to any offense for
which an indictment has been heretofore found or an
information instituted, or to any proceedings under
any such indictment or information,” was omitted as
no longer necessary.

In the consolidation of these sections the 5-year pe-
riod of limitation for violations of the Nationality
Code, provided for in said section 746(g) of title 8,
U.S.C., 1940 ed., Aliens and Nationality, is reduced to 3
yvears. There seemed no sound basis for considering 3
years adequate in the case of heinous felonies and gross
frauds against the United States but inadequate for
misuse of a passport or false statement to a naturaliza-
tion examiner.

AMENDMENTS

2003—Pub. L. 108-21 designated existing provisions as
subsec. (a), inserted heading, and added subsec. (b).

1954—Act Sept. 1, 1954, changed the limitation period
from three years to five years.

EFFECTIVE DATE OF 1954 AMENDMENT

Act Sept. 1, 1954, ch. 1214, §12(b), formerly section
10(b), 68 Stat. 1145, as renumbered by Pub. L. 87-299, §1,
Sept. 26, 1961, 75 Stat. 648, provided that: ‘“The amend-
ment made by subsection (a) [amending this section]
shall be effective with respect to offenses (1) committed
on or after September 1, 1954, or (2) committed prior to
such date, if on such date prosecution therefor is not
barred by provisions of law in effect prior to such
date.”

FUGITIVES FROM JUSTICE

Statutes of limitations as not extending to persons
fleeing from justice, see section 3290 of this title.

OFFENSES AGAINST INTERNAL SECURITY

Limitation period in connection with offenses against
internal security, see section 783 of Title 50, War and
National Defense.

SECTIONS 792, 793, AND 794 OF THIS TITLE; LIMITATION
PERIOD

Limitation period in connection with sections 792,
793, and 794 of this title, see note set out under section
792.

§ 3283. Offenses against children

No statute of limitations that would otherwise
preclude prosecution for an offense involving the
sexual or physical abuse, or kidnaping, of a child
under the age of 18 years shall preclude such
prosecution during the life of the child, or for
ten years after the offense, whichever is longer.

(June 25, 1948, ch. 645, 62 Stat. 828; Pub. L.
103-322, title XXXIII, §330018(a), Sept. 13, 1994,
108 Stat. 2149; Pub. L. 108-21, title II, §202, Apr.
30, 2003, 117 Stat. 660; Pub. L. 109-162, title XI,
§1182(c), Jan. 5, 2006, 119 Stat. 3126.)

HISTORICAL AND REVISION NOTES

Based on title 18, U.S.C., 1940 ed., §584 (R.S. §1046;
July 5, 1884, ch. 225, §2, 23 Stat. 122).

Words ‘“‘customs laws’ were substituted for ‘‘revenue
laws,” since different limitations are provided for in-
ternal revenue violations by section 3748 of title 26,
U.S.C., 1940 ed., Internal Revenue Code.

This section was held to apply to offenses under the
customs laws. Those offenses are within the term ‘‘rev-
enue laws’ but not within the term ‘‘internal revenue
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this title, section 28 of Title 15, and section 3614 of Title
42, and amending provisions set out as a note under sec-
tion 2304 of Title 10, Armed Forces] shall not apply to
cases pending on the date of the enactment of this sub-
title [Nov. 8, 1984].”

§1658. Time limitations on the commencement of
civil actions arising under Acts of Congress

(a) Except as otherwise provided by law, a
civil action arising under an Act of Congress en-
acted after the date of the enactment of this
section may not be commenced later than 4
years after the cause of action accrues.

(b) Notwithstanding subsection (a), a private
right of action that involves a claim of fraud,
deceit, manipulation, or contrivance in con-
travention of a regulatory requirement concern-
ing the securities laws, as defined in section
3(a)(47) of the Securities Exchange Act of 1934 (15
U.S.C. 78c(a)(47)), may be brought not later than
the earlier of—

(1) 2 years after the discovery of the facts
constituting the violation; or
(2) 5 years after such violation.

(Added Pub. L. 101-650, title III, §313(a), Dec. 1,
1990, 104 Stat. 5114; amended Pub. L. 107-204, title
VIII, §804(a), July 30, 2002, 116 Stat. 801.)

REFERENCES IN TEXT

The date of the enactment of this section, referred to
in subsec. (a), is the date of enactment of Pub. L.
101-650, which was approved Dec. 1, 1990.

AMENDMENTS

2002—Pub. L. 107-204 designated existing provisions as
subsec. (a) and added subsec. (b).

EFFECTIVE DATE OF 2002 AMENDMENT

Pub. L. 107204, title VIII, §804(b), July 30, 2002, 116
Stat. 801, provided that: ‘““The limitations period pro-
vided by section 1658(b) of title 28, United States Code,
as added by this section, shall apply to all proceedings
addressed by this section that are commenced on or
after the date of enactment of this Act [July 30, 2002].”’

EFFECTIVE DATE

Pub. L. 101-650, title III, §313(c), Dec. 1, 1990, 104 Stat.
5115, provided that: ‘“The amendments made by this
section [enacting this section] shall apply with respect
to causes of action accruing on or after the date of the
enactment of this Act [Dec. 1, 1990].”’

NO CREATION OF ACTIONS

Pub. L. 107-204, title VIII, §804(c), July 30, 2002, 116
Stat. 801, provided that: ‘“‘Nothing in this section
[amending this section and enacting provisions set out
as a note under this section] shall create a new, private
right of action.”

§1659. Stay of certain actions pending disposi-
tion of related proceedings before the United
States International Trade Commission

(a) STAY.—In a civil action involving parties
that are also parties to a proceeding before the
United States International Trade Commission
under section 337 of the Tariff Act of 1930, at the
request of a party to the civil action that is also
a respondent in the proceeding before the Com-
mission, the district court shall stay, until the
determination of the Commission becomes final,
proceedings in the civil action with respect to
any claim that involves the same issues in-
volved in the proceeding before the Commission,
but only if such request is made within—

Document #1611112
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(1) 30 days after the party is named as a re-
spondent in the proceeding before the Commis-
sion, or

(2) 30 days after the district court action is
filed,

whichever is later.

(b) USE OF COMMISSION RECORD.—Notwith-
standing section 337(n)(1) of the Tariff Act of
1930, after dissolution of a stay under subsection
(a), the record of the proceeding before the
United States International Trade Commission
shall be transmitted to the district court and
shall be admissible in the civil action, subject to
such protective order as the district court deter-
mines necessary, to the extent permitted under
the Federal Rules of Evidence and the Federal
Rules of Civil Procedure.

(Added Pub. L. 103-465, title III, §321(b)(1)(A),
Dec. 8, 1994, 108 Stat. 4945.)

REFERENCES IN TEXT

Section 337 of the Tariff Act of 1930, referred to in
text, is classified to section 1337 of Title 19, Customs
Duties.

The Federal Rules of Evidence and the Federal Rules
of Civil Procedure, referred to in subsec. (b), are set out
in the Appendix to this title.

EFFECTIVE DATE

Section applicable with respect to complaints filed
under section 1337 of Title 19, Customs Duties, on or
after the date on which the World Trade Organization
Agreement enters into force with respect to the United
States [Jan. 1, 1995], or in cases under section 1337 of
Title 19 in which no complaint is filed, with respect to
investigations initiated under such section on or after
such date, see section 322 of Pub. L. 103-465, set out as
an Effective Date of 1994 Amendment note under sec-
tion 1337 of Title 19.

CHAPTER 113—PROCESS

Sec.

1691. Seal and teste of process.

1692. Process and orders affecting property in dif-
ferent districts.

1693. Place of arrest in civil action.

1694. Patent infringement action.

1695. Stockholder’s derivative action.

1696. Service in foreign and international litiga-
tion.

1697. Service in multiparty, multiforum actions.

AMENDMENTS

2002—Pub. L. 107-273, div. C, title I, §11020(b)(4)(A)(ii),
Nov. 2, 2002, 116 Stat. 1828, added item 1697.

1964—Pub. L. 88-619, §4(b), Oct. 3, 1964, 78 Stat. 996,
added item 1696.

§ 1691. Seal and teste of process

All writs and process issuing from a court of
the United States shall be under the seal of the
court and signed by the clerk thereof.

(June 25, 1948, ch. 646, 62 Stat. 945.)
HISTORICAL AND REVISION NOTES

Based on title 28, U.S.C., 1940 ed., §721 (R.S. §911; Mar.
3, 1911, ch. 231, §291, 36 Stat. 1167).

Provisions as to teste of process issuing from the dis-
trict courts were omitted as superseded by Rule 4 (b) of
the Federal Rules of Civil Procedure. Provision for
teste of the Chief Justice of writs and process was
omitted as unnecessary.

A provision requiring the United States to bear the
expense of providing seals was omitted as unnecessary
and obsolete.
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‘“(2) the impact of many civil monetary penalties
has been and is diminished due to the effect of infla-
tion;

“(3) by reducing the impact of civil monetary pen-
alties, inflation has weakened the deterrent effect of
such penalties; and

‘“(4) the Federal Government does not maintain
comprehensive, detailed accounting of the efforts of
Federal agencies to assess and collect civil monetary
penalties.

“‘(b) PURPOSE.—The purpose of this Act is to establish
a mechanism that shall—

‘(1) allow for regular adjustment for inflation of
civil monetary penalties;

‘“(2) maintain the deterrent effect of civil monetary
penalties and promote compliance with the law; and

‘“(3) improve the collection by the Federal Govern-
ment of civil monetary penalties.

““DEFINITIONS

““SEC. 3. For purposes of this Act, the term—

‘(1) ‘agency’ means an Executive agency as defined
under section 105 of title 5, United States Code, and
includes the United States Postal Service;

‘4(2) ‘civil monetary penalty’ means any penalty,
fine, or other sanction that—

“(A)({) is for a specific monetary amount as pro-
vided by Federal law; or

‘(ii) has a maximum amount provided for by Fed-
eral law; and

‘(B) is assessed or enforced by an agency pursu-
ant to Federal law; and

‘4(C) is assessed or enforced pursuant to an admin-
istrative proceeding or a civil action in the Federal
courts; and

“(3) ‘Consumer Price Index’ means the Consumer
Price Index for all-urban consumers published by the
Department of Labor.

‘‘CIVIL. MONETARY PENALTY INFLATION ADJUSTMENT
REPORTS

‘“SEC. 4. The head of each agency shall, not later than
180 days after the date of enactment of the Debt Collec-
tion Improvement Act of 1996 [Apr. 26, 1996], and at
least once every 4 years thereafter—

‘(1) by regulation adjust each civil monetary pen-
alty provided by law within the jurisdiction of the
Federal agency, except for any penalty (including
any addition to tax and additional amount) under the
Internal Revenue Code of 1986 [26 U.S.C. 1 et seq.], the
Tariff Act of 1930 [19 U.S.C. 1202 et seq.], the Occupa-
tional Safety and Health Act of 1970 [29 U.S.C. 651 et
seq.], or the Social Security Act [42 U.S.C. 301 et
seq.], by the inflation adjustment described under
section 5 of this Act; and

‘(2) publish each such regulation in the Federal
Register.

‘‘COST-OF-LIVING ADJUSTMENTS OF CIVIL MONETARY
PENALTIES

“SEC. 5. (a) ADJUSTMENT.—The inflation adjustment
under section 4 shall be determined by increasing the
maximum civil monetary penalty or the range of mini-
mum and maximum civil monetary penalties, as appli-
cable, for each civil monetary penalty by the cost-of-
living adjustment. Any increase determined under this
subsection shall be rounded to the nearest—

‘(1) multiple of $10 in the case of penalties less than
or equal to $100;

“(2) multiple of $100 in the case of penalties greater
than $100 but less than or equal to $1,000;

“(3) multiple of $1,000 in the case of penalties great-
er than $1,000 but less than or equal to $10,000;

““(4) multiple of $5,000 in the case of penalties great-
er than $10,000 but less than or equal to $100,000;

“(5) multiple of $10,000 in the case of penalties
greater than $100,000 but less than or equal to $200,000;
and

“(6) multiple of $25,000 in the case of penalties
greater than $200,000.

‘“(b) DEFINITION.—For purposes of subsection (a), the
term ‘cost-of-living adjustment’ means the percentage
(if any) for each civil monetary penalty by which—

‘(1) the Consumer Price Index for the month of
June of the calendar year preceding the adjustment,
exceeds

‘“(2) the Consumer Price Index for the month of
June of the calendar year in which the amount of
such civil monetary penalty was last set or adjusted
pursuant to law.

‘“‘SEC. 6. Any increase under this Act in a civil mone-
tary penalty shall apply only to violations which occur
after the date the increase takes effect.”

[Pub. L. 104-134, title III, §31001(s)(2), Apr. 26, 1996, 110
Stat. 1321-373, provided that: ‘“The first adjustment of
a civil monetary penalty made pursuant to the amend-
ment made by paragraph (1) [amending Pub. L. 101-410,
set out above] may not exceed 10 percent of such pen-
alty.”]

[For authority of the Director of the Office of Man-
agement and Budget to consolidate reports required
under the Federal Civil Penalties Inflation Adjustment
Act of 1990, Pub. L. 101-410, set out above, to be submit-
ted between Jan. 1, 1995, and Sept. 30, 1997, or to adjust
their frequency and due dates, see section 404 of Pub. L.
103-356, set out as a note under section 501 of Title 31,
Money and Finance.]

§2462. Time for commencing proceedings

Except as otherwise provided by Act of Con-
gress, an action, suit or proceeding for the en-
forcement of any civil fine, penalty, or forfeit-
ure, pecuniary or otherwise, shall not be enter-
tained unless commenced within five years from
the date when the claim first accrued if, within
the same period, the offender or the property is
found within the United States in order that
proper service may be made thereon.

(June 25, 1948, ch. 646, 62 Stat. 974.)
HISTORICAL AND REVISION NOTES

Based on title 28, U.S.C., 1940 ed., § 791 (R.S. §1047).
Changes were made in phraseology.

§2463. Property taken under revenue law not re-
pleviable

All property taken or detained under any reve-
nue law of the United States shall not be re-
pleviable, but shall be deemed to be in the cus-
tody of the law and subject only to the orders
and decrees of the courts of the United States
having jurisdiction thereof.

(June 25, 1948, ch. 646, 62 Stat. 974.)
HISTORICAL AND REVISION NOTES

Based on title 28, U.S.C., 1940 ed., § 747 (R.S. §934).
Changes were made in phraseology.

§2464. Security; special bond

(a) Except in cases of seizures for forfeiture
under any law of the United States, whenever a
warrant of arrest or other process in rem is is-
sued in any admiralty case, the United States
marshal shall stay the execution of such proc-
ess, or discharge the property arrested if the
process has been levied, on receiving from the
respondent or claimant of the property a bond or
stipulation in double the amount claimed by the
libellant, with sufficient surety, to be approved
by the judge of the district court where the case
is pending, or, in his absence, by the collector of
the port, conditioned to answer the decree of the
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U.S. Code citation

Civil monetary penalty description

15 U.S.C. 80a-9(d) ..........

15 U.S.C. 80a—41(e) ........

15 U.S.C. 800-3(i) wrrrre....

15 U.S.C. 80b-9(e) ..

15 U.S.C. 7215(c)(4)(D)(i)

15 U.S.C. 7215(c)(4)(D)(ii)

For any other person
For natural person/fraud
For any other person/frau
For natural person/substantial losses or risk
of losses to others.
For any other person/substantial losses or
risk of losses to others.
For natural person ...
For any other person ..
For natural person/fraud ....
For any other person/fraud
For natural person/substantial losses to oth-
ers/gains to self.
For any other person/substantial losses to
others/gain to self.
For natural person ...
For any other person
For natural person/fraud
For any other person/fraud
For natural person/substantial losses or risk
of losses to others.
For any other person/substantial losses or
risk of losses to others.
For natural person ...........ccccceeeviniiiiiinciniens
For any other person
For natural person/fraud
For any other person/fraud
For natural person/substantial losses to oth-
ers/gains to self.
For any other person/substantial losses to
others/gain to self.
For natural person ...
For any other person ..
For natural person/fraud
For any other person/fraud
For natural person/substantial losses or risk
of losses to others.
For any other person/substantial losses or
risk of losses to others.
For natural person
For any other person
For natural person ...
For any other person

Maximum
Year pen- penalty Adjusted
alty amount amount maximum
was last ad- | pursuant to penalty
justed last amount
adjustment
2009 75,000 80,000
2009 75,000 80,000
2009 375,000 400,000
2009 150,000 160,000
2009 725,000 775,000
2009 7,500 7,500
2009 75,000 80,000
2009 75,000 80,000
2009 375,000 400,000
2009 150,000 160,000
2009 725,000 775,000
2009 7,500 7,500
2009 75,000 80,000
2009 75,000 80,000
2009 375,000 400,000
2009 150,000 160,000
2009 725,000 775,000
2009 7,500 7,500
2009 75,000 80,000
2009 75,000 80,000
2009 375,000 400,000
2009 150,000 160,000
2009 725,000 775,000
2009 7,500 7,500
2009 75,000 80,000
2009 75,000 80,000
2009 375,000 400,000
2009 150,000 160,000
2009 725,000 775,000
2009 120,000 130,000
2009 2,375,000 2,525,000
2009 900,000 950,000
2009 | 17,800,000 | 18,925,000

[78 FR 14181, Mar. 5, 2013]

Subpart F—Fair Fund and
Disgorgement Plans

AUTHORITY: 15 U.S.C. 77h-1, 77s, TTu, 78c(b),
78d-1, 78d-2, 78u-2, 78u-3, 78v, 78w, 80a-9, 80a-
37, 80a-39, 80a—-40, 80b-3, 80b-11, 80b-12, and
7246.

SOURCE: 69 FR 13180, Mar. 19, 2004, unless
otherwise noted.

§201.1100 Creation of Fair Fund.

In any agency process initiated by an
order instituting proceedings in which
the Commission or the hearing officer
issues an order requiring the payment

of disgorgement by a respondent and
also assessing a civil money penalty
against that respondent, the Commis-
sion or the hearing officer may order
that the amount of disgorgement and
of the civil penalty, together with any
funds received pursuant to 15 U.S.C.
7246(b), be used to create a fund for the
benefit of investors who were harmed
by the violation.

[70 FR 72570, Dec. 5, 2005]
§201.1101 Submission of plan of dis-
tribution; contents of plan.

(a) Submission. The Commission or
the hearing officer may, at any time,
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order any party to submit a plan for
the administration and distribution of
funds in a Fair Fund or disgorgement
fund. Unless ordered otherwise, the Di-
vision of Enforcement shall submit a
proposed plan no later than 60 days
after the respondent has turned over
the funds or other assets pursuant to
the Commission’s order imposing
disgorgement and, if applicable, a civil
money penalty and any appeals of the
Commission’s order have been waived
or completed, or appeal is no longer
available.

(b) Contents of plan. Unless otherwise
ordered, a plan for the administration
of a Fair Fund or a disgorgement fund
shall include the following elements:

(1) Procedures for the receipt of addi-
tional funds, including the specifica-
tion of any account where funds will be
held, the instruments in which the
funds may be invested; and, in the case
of a Fair Fund, the receipt of any funds
pursuant to 15 U.S.C. 7246(b), if applica-
ble;

(2) Specification of categories of per-
sons potentially eligible to receive pro-
ceeds from the fund;

(3) Procedures for providing notice to
such persons of the existence of the
fund and their potential eligibility to
receive proceeds of the fund;

(4) Procedures for making and ap-
proving claims, procedures for han-
dling disputed claims, and a cut-off
date for the making of claims;

(5) A proposed date for the termi-
nation of the fund, including provision
for the disposition of any funds not
otherwise distributed;

(6) Procedures for the administration
of the fund, including selection, com-
pensation, and, as necessary, indem-
nification of a fund administrator to
oversee the fund, process claims, pre-
pare accountings, file tax returns, and,
subject to the approval of the Commis-
sion, make distributions from the fund
to investors who were harmed by the
violation; and

(7) Such other provisions as the Com-
mission or the hearing officer may re-
quire.

§201.1102 Provisions for payment.

(a) Payment to registry of the court or
court-appointed receiver. Subject to such
conditions as the Commission or the
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hearing officer shall deem appropriate,
a plan for the administration of a Fair
Fund or a disgorgement fund may pro-
vide for payment of funds into a court
registry or to a court-appointed re-
ceiver in any case pending in federal or
state court against a respondent or any
other person based upon a complaint
alleging violations arising from the
same or substantially similar facts as
those alleged in the Commission’s
order instituting proceedings.

(b) Payment to the United States Treas-
ury under certain circumstances. When,
in the opinion of the Commission or
the hearing officer, the cost of admin-
istering a plan of disgorgement rel-
ative to the value of the available
disgorgement funds and the number of
potential claimants would not justify
distribution of the disgorgement funds
to injured investors, the plan may pro-
vide that the disgorgement funds and
any civil penalty shall be paid directly
to the general fund of the United
States Treasury.

§201.1103 Notice of proposed plan and
opportunity for comment by non-
parties.

Notice of a ©proposed plan of
disgorgement or a proposed Fair Fund
plan shall be published in the SEC
Docket, on the SEC website, and in such
other publications as the Commission
or the hearing officer may require. The
notice shall specify how copies of the
proposed plan may be obtained and
shall state that persons desiring to
comment on the proposed plan may
submit their views, in writing, to the
Commission.

§201.1104 Order approving, modifying,
or disapproving proposed plan.

At any time after 30 days following
publication of notice of a proposed plan
of disgorgement or of a proposed Fair
Fund plan, the Commission shall, by
order, approve, approve with modifica-
tions, or disapprove the proposed plan.
In the discretion of the Commission, a
proposed plan that is substantially
modified prior to adoption may be re-
published for an additional comment
period pursuant to §201.1103. The order
approving or disapproving the plan
should be entered within 30 days after
the end of the final period allowed for
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public accounting firm’s attestation re-
port on the registrant’s internal con-
trol over financial reporting in the reg-
istrant’s annual report containing the
disclosure required by this Item.

(c) Changes in internal control over fi-
nancial reporting. Disclose any change
in the registrant’s internal control
over financial reporting identified in
connection with the evaluation re-
quired by paragraph (d) of §240.13a-15
or 240.156d-15 of this chapter that oc-
curred during the registrant’s last fis-
cal quarter (the registrant’s fourth fis-
cal quarter in the case of an annual re-
port) that has materially affected, or is
reasonably likely to materially affect,
the registrant’s internal control over
financial reporting.

Instructions to Item 308: 1. A registrant need
not comply with paragraphs (a) and (b) of
this Item until it either had been required to
file an annual report pursuant to section
13(a) or 15(d) of the Exchange Act (156 U.S.C.
78m or 780(d)) for the prior fiscal year or had
filed an annual report with the Commission
for the prior fiscal year. A registrant that
does not comply shall include a statement in
the first annual report that it files in sub-
stantially the following form: ‘‘This annual
report does not include a report of manage-
ment’s assessment regarding internal con-
trol over financial reporting or an attesta-
tion report of the company’s registered pub-
lic accounting firm due to a transition pe-
riod established by rules of the Securities
and Exchange Commission for newly public
companies.”

2. The registrant must maintain evidential
matter, including documentation, to provide
reasonable support for management’s assess-
ment of the effectiveness of the registrant’s
internal control over financial reporting.

[68 FR 36663, June 18, 2003, as amended at 70
FR 1594, Jan. 7, 2005; 71 FR 76595, Dec. 21,
2006; 72 FR 35321, June 27, 2007; 75 FR 57387,
Sept. 21, 2010]

Subpart 229.400—Management
and Certain Security Holders

§229.401 (Item 401) Directors, execu-
tive officers, promoters and control
persons.

(a) Identification of directors. List the
names and ages of all directors of the
registrant and all persons nominated
or chosen to become directors; indicate
all positions and offices with the reg-
istrant held by each such person; state
his term of office as director and any
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period(s) during which he has served as
such; describe briefly any arrangement
or understanding between him and any
other person(s) (naming such person(s))
pursuant to which he was or is to be se-
lected as a director or nominee.

Instructions to paragraph (a) of Item 401: 1. Do
not include arrangements or understandings
with directors or officers of the registrant
acting solely in their capacities as such.

2. No nominee or person chosen to become
a director who has not consented to act as
such shall be named in response to this Item.
In this regard, with respect to proxy state-
ments, see Rule 14a—4(d) under the Exchange
Act (§240.14a-4(d) of this chapter).

3. If the information called for by this
paragraph (a) is being presented in a proxy
or information statement, no information
need be given respecting any director whose
term of office as a director will not continue
after the meeting to which the statement re-
lates.

4. With regard to proxy statements in con-
nection with action to be taken concerning
the election of directors, if fewer nominees
are named than the number fixed by or pur-
suant to the governing instruments, state
the reasons for this procedure and that the
proxies cannot be voted for a greater number
of persons than the number of nominees
named.

5. With regard to proxy statements in con-
nection with action to be taken concerning
the election of directors, if the solicitation is
made by persons other than management, in-
formation shall be given as to nominees of
the persons making the solicitation. In all
other instances, information shall be given
as to directors and persons nominated for
election or chosen by management to be-
come directors.

(b) Identification of executive officers.
List the names and ages of all execu-
tive officers of the registrant and all
persons chosen to become executive of-
ficers; indicate all positions and offices
with the registrant held by each such
person; state his term of office as offi-
cer and the period during which he has
served as such and describe briefly any
arrangement or understanding between
him and any other person(s) (naming
such person) pursuant to which he was
or is to be selected as an officer.

Instructions to paragraph (b) of Item 401: 1. Do
not include arrangements or understandings
with directors or officers of the registrant
acting solely in their capacities as such.

2. No person chosen to become an executive
officer who has not consented to act as such
shall be named in response to this Item.
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3. The information regarding executive of-
ficers called for by this Item need not be fur-
nished in proxy or information statements
prepared in accordance with Schedule 14A
under the Exchange Act (§240.14a-101 of this
chapter) by registrants relying on General
Instruction G of Form 10-K under the Ex-
change Act (§249.310 of this chapter); Pro-
vided, that such information is furnished in a
separate item captioned ‘‘Executive officers
of the registrant’ and included in Part I of
the registrant’s annual report on Form 10-K.

(c) Identification of certain significant
employees. Where the registrant em-
ploys persons such as production man-
agers, sales managers, or research sci-
entists who are not executive officers
but who make or are expected to make
significant contributions to the busi-
ness of the registrant, such persons
shall be identified and their back-
ground disclosed to the same extent as
in the case of executive officers. Such
disclosure need not be made if the reg-
istrant was subject to section 13(a) or
15(d) of the Exchange Act or was ex-
empt from section 13(a) by section
12(2)(2)(G) of such Act immediately
prior to the filing of the registration
statement, report, or statement to
which this Item is applicable.

(d) Family relationships. State the na-
ture of any family relationship be-
tween any director, executive officer,
or person nominated or chosen by the
registrant to become a director or ex-
ecutive officer.

Instruction to paragraph 401(d): The term
‘‘family relationship’” means any relation-
ship by blood, marriage, or adoption, not
more remote than first cousin.

(e) Business experience—(1) Back-
ground. Briefly describe the business
experience during the past five years of
each director, executive officer, person
nominated or chosen to become a di-
rector or executive officer, and each
person named in answer to paragraph
(c) of Item 401, including: each person’s
principal occupations and employment
during the past five years; the name
and principal business of any corpora-
tion or other organization in which
such occupations and employment were
carried on; and whether such corpora-
tion or organization is a parent, sub-
sidiary or other affiliate of the reg-
istrant. In addition, for each director
or person nominated or chosen to be-
come a director, briefly discuss the
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specific experience, qualifications, at-
tributes or skills that led to the con-
clusion that the person should serve as
a director for the registrant at the
time that the disclosure is made, in
light of the registrant’s business and
structure. If material, this disclosure
should cover more than the past five
years, including information about the
person’s particular areas of expertise
or other relevant qualifications. When
an executive officer or person named in
response to paragraph (c) of Item 401
has been employed by the registrant or
a subsidiary of the registrant for less
than five years, a brief explanation
shall be included as to the nature of
the responsibility undertaken by the
individual in prior positions to provide
adequate disclosure of his or her prior
business experience. What is required is
information relating to the level of his
or her professional competence, which
may include, depending upon the cir-
cumstances, such specific information
as the size of the operation supervised.

(2) Directorships. Indicate any other
directorships held, including any other
directorships held during the past five
years, held by each director or person
nominated or chosen to become a di-
rector in any company with a class of
securities registered pursuant to sec-
tion 12 of the Exchange Act or subject
to the requirements of section 15(d) of
such Act or any company registered as
an investment company under the In-
vestment Company Act of 1940, 15
U.S.C. 80a-1, et seq., as amended, nam-
ing such company.

Instruction to Paragraph (e) of Item 401: For
the purposes of paragraph (e)(2), where the
other directorships of each director or person
nominated or chosen to become a director in-
clude directorships of two or more registered
investment companies that are part of a
‘“fund complex’ as that term is defined in
Item 22(a) of Schedule 14A under the Ex-
change Act (§240.14a-101 of this chapter), the
registrant may, rather than listing each
such investment company, identify the fund
complex and provide the number of invest-
ment company directorships held by the di-
rector or nominee in such fund complex.

(f) Involvement in certain legal pro-
ceedings. Describe any of the following
events that occurred during the past
ten years and that are material to an
evaluation of the ability or integrity of
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any director, person nominated to be-
come a director or executive officer of
the registrant:

(1) A petition under the Federal
bankruptcy laws or any state insol-
vency law was filed by or against, or a
receiver, fiscal agent or similar officer
was appointed by a court for the busi-
ness or property of such person, or any
partnership in which he was a general
partner at or within two years before
the time of such filing, or any corpora-
tion or business association of which
he was an executive officer at or within
two years before the time of such fil-
ing;

(2) Such person was convicted in a
criminal proceeding or is a named sub-
ject of a pending criminal proceeding
(excluding traffic violations and other
minor offenses);

(3) Such person was the subject of
any order, judgment, or decree, not
subsequently reversed, suspended or
vacated, of any court of competent ju-
risdiction, permanently or temporarily
enjoining him from, or otherwise lim-
iting, the following activities:

(i) Acting as a futures commission
merchant, introducing broker, com-
modity trading advisor, commodity
pool operator, floor broker, leverage
transaction merchant, any other per-
son regulated by the Commodity Fu-
tures Trading Commission, or an asso-
ciated person of any of the foregoing,
or as an investment adviser, under-
writer, broker or dealer in securities,
or as an affiliated person, director or
employee of any investment company,
bank, savings and loan association or
insurance company, or engaging in or
continuing any conduct or practice in
connection with such activity;

(ii) Engaging in any type of business
practice; or

(iii) Engaging in any activity in con-
nection with the purchase or sale of
any security or commodity or in con-
nection with any violation of Federal
or State securities laws or Federal
commodities laws;

(4) Such person was the subject of
any order, judgment or decree, not sub-
sequently reversed, suspended or va-
cated, of any Federal or State author-
ity barring, suspending or otherwise
limiting for more than 60 days the
right of such person to engage in any
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activity described in paragraph (f)(3)(i)
of this section, or to be associated with
persons engaged in any such activity;

(5) Such person was found by a court
of competent jurisdiction in a civil ac-
tion or by the Commission to have vio-
lated any Federal or State securities
law, and the judgment in such civil ac-
tion or finding by the Commission has
not been subsequently reversed, sus-
pended, or vacated;

(6) Such person was found by a court
of competent jurisdiction in a civil ac-
tion or by the Commodity Futures
Trading Commission to have violated
any Federal commodities law, and the
judgment in such civil action or find-
ing by the Commodity Futures Trading
Commission has not been subsequently
reversed, suspended or vacated;

(7) Such person was the subject of, or
a party to, any Federal or State judi-
cial or administrative order, judgment,
decree, or finding, not subsequently re-
versed, suspended or vacated, relating
to an alleged violation of:

(i) Any Federal or State securities or
commodities law or regulation; or

(ii) Any law or regulation respecting
financial institutions or insurance
companies including, but not limited
to, a temporary or permanent injunc-
tion, order of disgorgement or restitu-
tion, civil money penalty or temporary
or permanent cease-and-desist order, or
removal or prohibition order; or

(iii) Any law or regulation prohib-
iting mail or wire fraud or fraud in
connection with any business entity; or

(8) Such person was the subject of, or
a party to, any sanction or order, not
subsequently reversed, suspended or
vacated, of any self-regulatory organi-
zation (as defined in Section 3(a)(26) of
the Exchange Act (15 U.S.C. 78c(a)(26))),
any registered entity (as defined in
Section 1(a)(29) of the Commodity Ex-
change Act (7 U.S.C. 1(a)(29))), or any
equivalent exchange, association, enti-
ty or organization that has discipli-
nary authority over its members or
persons associated with a member.

Instructions to paragraph (f) of Item 401: 1. For
purposes of computing the ten-year period
referred to in this paragraph, the date of a
reportable event shall be deemed the date on
which the final order, judgment or decree
was entered, or the date on which any rights
of appeal from preliminary orders, judg-
ments, or decrees have lapsed. With respect
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to bankruptcy petitions, the computation
date shall be the date of filing for
uncontested petitions or the date upon which
approval of a contested petition became
final.

2. If any event specified in this paragraph
(f) has occurred and information in regard
thereto is omitted on the grounds that it is
not material, the registrant may furnish to
the Commission, at time of filing (or at the
time preliminary materials are filed, or ten
days before definitive materials are filed in
preliminary filing is not required, pursuant
to Rule 14a-6 or 14c-5 under the Exchange
Act (8§§240.14a—6 and 240-14c-5 of this chap-
ter)), as supplemental information and not
as part of the registration statement, report,
or proxy or information statement, mate-
rials to which the omission relates, a de-
scription of the event and a statement of the
reasons for the omission of information in
regard thereto.

3. The registrant is permitted to explain
any mitigating circumstances associated
with events reported pursuant to this para-
graph.

4. If the information called for by this
paragraph (f) is being presented in a proxy or
information statement, no information need
be given respecting any director whose term
of office as a director will not continue after
the meeting to which the statement relates.

5. This paragraph (f)(7) shall not apply to
any settlement of a civil proceeding among
private litigants.

(g) Promoters and control persons. (1)
Registrants, which have not been sub-
ject to the reporting requirements of
section 13(a) or 15(d) of the Exchange
Act (156 U.S.C. 78m(a) or 780(d)) for the
twelve months immediately prior to
the filing of the registration state-
ment, report, or statement to which
this Item is applicable, and which had
a promoter at any time during the past
five fiscal years, shall describe with re-
spect to any promoter, any of the
events enumerated in paragraphs (f)(1)
through (f)(6) of this Item that oc-
curred during the past five years and
that are material to a voting or invest-
ment decision.

(2) Registrants, which have not been
subject to the reporting requirements
of section 13(a) or 15(d) of the Exchange
Act for the twelve months immediately
prior to the filing of the registration
statement, report, or statement to
which this Item is applicable, shall de-
scribe with respect to any control per-
son, any of the events enumerated in
paragraphs (f)(1) through (f)(6) of this
section that occurred during the past
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five years and that are material to a
voting or investment decision.

Instructions to paragraph (g) of Item 401: 1. In-
structions 1. through 3. to paragraph (f) shall
apply to this paragraph (g).

2. Paragraph (g) shall not apply to any sub-
sidiary of a registrant which has been report-
ing pursuant to Section 13(a) or 15(d) of the
Exchange Act for the twelve months imme-
diately prior to the filing of the registration
statement, report or statement.

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 55665, Dec. 13, 1982; 48 FR 19874, May 3,
1983; 49 FR 32763, Aug. 16, 1984; 52 FR 48982,
Dec. 29, 1987; 59 FR 52695, Oct. 19, 1994; 70 FR
1594, Jan. 7, 2005; 71 FR 53241, Sept. 8, 2006; 73
FR 958, Jan. 4, 2008; 74 FR 68362, Dec. 23, 2009]

§229.402 (Item 402) Executive com-
pensation.

(a) General—(1) Treatment of foreign
private issuers. A foreign private issuer
will be deemed to comply with this
Item if it provides the information re-
quired by Items 6.B and 6.E.2 of Form
20-F (17 CFR 249.220f), with more de-
tailed information provided if other-
wise made publicly available or re-
quired to be disclosed by the issuer’s
home jurisdiction or a market in which
its securities are listed or traded.

(2) All compensation covered. This Item
requires clear, concise and understand-
able disclosure of all plan and non-plan
compensation awarded to, earned by,
or paid to the named executive officers
designated under paragraph (a)3) of
this Item, and directors covered by
paragraph (k) of this Item, by any per-
son for all services rendered in all ca-
pacities to the registrant and its sub-
sidiaries, unless otherwise specifically
excluded from disclosure in this Item.
All such compensation shall be re-
ported pursuant to this Item, even if
also called for by another requirement,
including transactions between the
registrant and a third party where a
purpose of the transaction is to furnish
compensation to any such named exec-
utive officer or director. No amount re-
ported as compensation for one fiscal
year need be reported in the same man-
ner as compensation for a subsequent
fiscal year; amounts reported as com-
pensation for one fiscal year may be re-
quired to be reported in a different
manner pursuant to this Item.

(38) Persons covered. Disclosure shall
be provided pursuant to this Item for
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§230.262 Disqualification provisions.

Unless, upon a showing of good cause
and without prejudice to any other ac-
tion by the Commission, the Commis-
sion determines that it is not nec-
essary under the circumstances that
the exemption provided by this Regula-
tion A be denied, the exemption shall
not be available for the offer or sale of
securities, if:

(a) The issuer, any of its predecessors
or any affiliated issuer:

(1) Has filed a registration statement
which is the subject of any pending
proceeding or examination under sec-
tion 8 of the Act, or has been the sub-
ject of any refusal order or stop order
thereunder within 5 years prior to the
filing of the offering statement re-
quired by §230.252;

(2) Is subject to any pending pro-
ceeding under §230.258 or any similar
section adopted under section 3(b) of
the Securities Act, or to an order en-
tered thereunder within 5 years prior
to the filing of such offering statement;

(3) Has been convicted within 5 years
prior to the filing of such offering
statement of any felony or mis-
demeanor in connection with the pur-
chase or sale of any security or involv-
ing the making of any false filing with
the Commission;

(4) Is subject to any order, judgment,
or decree of any court of competent ju-
risdiction temporarily or preliminarily
restraining or enjoining, or is subject
to any order, judgment or decree of any
court of competent jurisdiction, en-
tered within 5 years prior to the filing
of such offering statement, perma-
nently restraining or enjoining, such
person from engaging in or continuing
any conduct or practice in connection
with the purchase or sale of any secu-
rity or involving the making of any
false filing with the Commission; or

(5) Is subject to a United States Post-
al Service false representation order
entered under 39 U.S.C. §3005 within 5
years prior to the filing of the offering
statement, or is subject to a temporary
restraining order or preliminary in-
junction entered under 39 U.S.C. §3007
with respect to conduct alleged to have
violated 39 U.S.C. §3005. The entry of
an order, judgment or decree against
any affiliated entity before the affili-
ation with the issuer arose, if the affili-
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ated entity is not in control of the
issuer and if the affiliated entity and
the issuer are not under the common
control of a third party who was in
control of the affiliated entity at the
time of such entry does not come with-
in the purview of this paragraph (a) of
this section.

(b) Any director, officer or general
partner of the issuer, beneficial owner
of 10 percent or more of any class of its
equity securities, any promoter of the
issuer presently connected with it in
any capacity, any underwriter of the
securities to be offered, or any partner,
director or officer of any such under-
writer:

(1) Has been convicted within 10
years prior to the filing of the offering
statement required by §230.252 of any
felony or misdemeanor in connection
with the purchase or sale of any secu-
rity, involving the making of a false
filing with the Commission, or arising
out of the conduct of the business of an
underwriter, broker, dealer, municipal
securities dealer, or investment ad-
viser;

(2) Is subject to any order, judgment,
or decree of any court of competent ju-
risdiction temporarily or preliminarily
enjoining or restraining, or is subject
to any order, judgment, or decree of
any court of competent jurisdiction,
entered within 5 years prior to the fil-
ing of such offering statement, perma-
nently enjoining or restraining such
person from engaging in or continuing
any conduct or practice in connection
with the purchase or sale of any secu-
rity, involving the making of a false
filing with the Commission, or arising
out of the conduct of the business of an
underwriter, broker, dealer, municipal
securities dealer, or investment ad-
viser;

(3) Is subject to an order of the Com-
mission entered pursuant to section
15(b), 15B(a), or 156B(c) of the Exchange
Act, or section 203(e) or (f) of the In-
vestment Advisers Act of 1940 (15
U.S.C. 80b-1 et seq.);

(4) Is suspended or expelled from
membership in, or suspended or barred
from association with a member of, a
national securities exchange registered
under section 6 of the Exchange Act or
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a national securities association reg-
istered under section 15A of the Ex-
change Act for any act or omission to
act constituting conduct inconsistent
with just and equitable principles of
trade; or

(5) Is subject to a United States Post-
al Service false representation order
entered under 39 U.S.C. §3005 within 5
years prior to the filing of the offering
statement required by §230.252, or is
subject to a restraining order or pre-
liminary injunction entered under 39
U.S.C. §3007 with respect to conduct al-
leged to have violated 39 U.S.C. §3005.

(c) Any underwriter of such securi-
ties was an underwriter or was named
as an underwriter of any securities:

(1) Covered by any registration state-
ment which is the subject of any pend-
ing proceeding or examination under
section 8 of the Act, or is the subject of
any refusal order or stop order entered
thereunder within 5 years prior to the
filing of the offering statement re-
quired by §230.252; or

(2) Covered by any filing which is
subject to any pending proceeding
under §230.268 or any similar rule
adopted under section 3(b) of the Secu-
rities Act, or to an order entered there-
under within 5 years prior to the filing
of such offering statement.

§230.263 Consent to Service of Proc-
ess.

(a) If the issuer is not organized
under the laws of any of the states of
or the United States of America, it
shall at the time of filing the offering
statement required by §230.252, furnish
to the Commission a written irrev-
ocable consent and power of attorney
on Form F-X [§239.42 of this chapter].

(b) Any change to the name or ad-
dress of the agent for service of the
issuer shall be communicated promptly
to the Commission through amend-
ment of the requisite form and ref-
erencing the file number of the rel-
evant offering statement.

§§230.300-230.346

ATTENTION ELECTRONIC FILERS

THIS REGULATION SHOULD BE READ IN
CONJUNCTION WITH REGULATION S-T
(PART 232 OF THIS CHAPTER), WHICH
GOVERNS THE PREPARATION AND SUB-
MISSION OF DOCUMENTS IN ELECTRONIC

[Reserved]
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FORMAT. MANY PROVISIONS RELATING
TO THE PREPARATION AND SUBMISSION
OF DOCUMENTS IN PAPER FORMAT CON-
TAINED IN THIS REGULATION ARE SU-
PERSEDED BY THE PROVISIONS OF REG-
ULATION S-TT FOR DOCUMENTS RE-
QUIRED TO BE FILED IN ELECTRONIC
FORMAT.

REGULATION C—REGISTRATION

AUTHORITY: Sections 230.400 to 230.499
issued under secs. 6, 8, 10, 19, 48 Stat. 78 79, 81,
and 85, as amended (15 U.S.C. 77f, T7h, 77j, 77s)

Sec. 230.457 also issued under secs. 6 and 7,
15 U.S.C. 77f and T7g.

NOTE: In §§230.400 to 230.499, the numbers to
the right of the decimal point correspond
with the respective rule number in Regula-
tion C, under the Securities Act of 1933.

§230.400 Application of §§230.400 to
230.494, inclusive.

Sections 230.400 to 230.494 shall gov-
ern every registration of securities
under the Act, except that any provi-
sion in a form, or an item of Regula-
tion S-K (17 CFR 229.001 et seq.) referred
to in such form, covering the same sub-
ject matter as any such rule shall be
controlling unless otherwise specifi-
cally provided in §§230.400 to 230.494.

[47 FR 11434, Mar. 16, 1982, as amended at 76
FR 71876, Nov. 21, 2011]

GENERAL REQUIREMENTS

§230.401 Requirements as to proper
form.

(a) The form and contents of a reg-
istration statement and prospectus
shall conform to the applicable rules
and forms as in effect on the initial fil-
ing date of such registration statement
and prospectus.

(b) If an amendment to a registration
statement and prospectus is filed for
the purpose of meeting the require-
ments of section 10(a)(3) of the Act or
pursuant to the provisions of section
24(e) or 24(f) of the Investment Com-
pany Act of 1940, the form and contents
of such an amendment shall conform to
the applicable rules and forms as in ef-
fect on the filing date of such amend-
ment.

(c) An amendment to a registration
statement and prospectus, other than
an amendment described in paragraph
(b) of this section, may be filed on any
shorter Securities Act registration
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numbered original shall be set forth on
the first page of the document.

[47 FR 11434, Mar. 16, 1982, as amended at 47
FR 58238, Dec. 30, 1982; 67 FR 36698, May 24,
2002]

§230.404 Preparation of registration
statement.

(a) A registration statement shall
consist of the facing sheet of the appli-
cable form; a prospectus containing the
information called for by Part I of such
form; the information, list of exhibits,
undertakings and signatures required
to be set forth in Part II of such form;
financial statements and schedules; ex-
hibits; any other information or docu-
ments filed as part of the registration
statement; and all documents or infor-
mation incorporated by reference in
the foregoing (whether or not required
to be filed).

(b) All general instructions, instruc-
tions to items of the form, and instruc-
tions as to financial statements, exhib-
its, or prospectuses are to be omitted
from the registration statement in all
cases.

(c) The prospectus shall contain the
information called for by all of the
items of Part I of the applicable form,
except that unless otherwise specified,
no reference need be made to inappli-
cable items, and negative answers to
any item in Part I may be omitted. A
copy of the prospectus may be filed as
a part of the registration statement in
lieu of furnishing the information in
item-and-answer form. Wherever a
copy of the prospectus is filed in lieu of
information in item-and-answer form,
the text of the items of the form is to
be omitted from the registration state-
ment, as well as from the prospectus,
except to the extent provided in para-
graph (d) of this rule.

(d) Where any items of a form call for
information not required to be included
in the prospectus, generally Part II of
such form, the text of such items, in-
cluding the numbers and captions
thereof, together with the answers
thereto shall be filed with the pro-
spectus under cover of the facing sheet
of the form as a part of the registration
statement. However, the text of such
items may be omitted provided the an-
swers are so prepared as to indicate the
coverage of the item without the neces-

17 CFR Ch. Il (4-1-15 Edition)

sity of reference to the text of the
item. If any such item is inapplicable,
or the answer thereto is in the nega-
tive, a statement to that effect shall be
made. Any financial statements not re-
quired to be included in the prospectus
shall also be filed as a part of the reg-
istration statement proper, unless in-
corporated by reference pursuant to
Rule 411 (§230.411).

[47 FR 11435, Mar. 16, 1982, as amended at 62
FR 39763, July 24, 1997; 76 FR 71876, Nov. 21,
2011]

§230.405 Definitions of terms.

Unless the context otherwise re-
quires, all terms used in §§230.400 to
230.494, inclusive, or in the forms for
registration have the same meanings
as in the Act and in the general rules
and regulations. In addition, the fol-
lowing definitions apply, unless the
context otherwise requires:

Affiliate. An affiliate of, or person af-
filiated with, a specified person, is a
person that directly, or indirectly
through one or more intermediaries,
controls or is controlled by, or is under
common control with, the person speci-
fied.

Amount. The term amount, when used
in regard to securities, means the prin-
cipal amount if relating to evidences of
indebtedness, the number of shares if
relating to shares, and the number of
units if relating to any other kind of
security.

Associate. The term associate, when
used to indicate a relationship with
any person, means (1) a corporation or
organization (other than the registrant
or a majority-owned subsidiary of the
registrant) of which such person is an
officer or partner or is, directly or indi-
rectly, the beneficial owner of 10 per-
cent or more of any class of equity se-
curities, (2) any trust or other estate in
which such person has a substantial
benefical interest or as to which such
person serves as trustee or in a similar
capacity, and (3) any relative or spouse
of such person, or any relative of such
spouse, who has the same home as such
person or who is a director or officer of
the registrant or any of its parents or
subsidiaries.

Automatic shelf registration statement.
The term automatic shelf registration
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the case of a well-known seasoned
issuer, whether or not such registra-
tion statement is filed) and is made by
means other than:

(1) A prospectus satisfying the re-
quirements of section 10(a) of the Act,
Rule 430 (§230.430), Rule 430A
(§230.430A), Rule 430B (§230.430B), Rule
430C (§230.430C), Rule 430D (§230.430D),
or Rule 431 (§230.431);

(2) A written communication used in
reliance on Rule 167 and Rule 426
(§230.167 and §230.426); or

(3) A written communication that
constitutes an offer to sell or solicita-
tion of an offer to buy such securities
that falls within the exception from
the definition of prospectus in clause
(a) of section 2(a)(10) of the Act.

Graphic communication. The term
graphic communication, which appears
in the definition of ‘“‘write, written” in
section 2(a)(9) of the Act and in the def-
inition of written communication in
this section, shall include all forms of
electronic media, including, but not
limited to, audiotapes, videotapes, fac-
similes, CD-ROM, electronic mail,
Internet Web sites, substantially simi-
lar messages widely distributed (rather
than individually distributed) on tele-
phone answering or voice mail systems,
computers, computer networks and
other forms of computer data compila-
tion. Graphic communication shall not
include a communication that, at the
time of the communication, originates
live, in real-time to a live audience and
does not originate in recorded form or
otherwise as a graphic communication,
although it is transmitted through
graphic means.

Ineligible issuer. (1) An ineligible issuer
is an issuer with respect to which any
of the following is true as of the rel-
evant date of determination:

(i) Any issuer that is required to file
reports pursuant to section 13 or 15(d)
of the Securities Exchange Act of 1934
(156 U.S.C. 78m or 78o0(d)) that has not
filed all reports and other materials re-
quired to be filed during the preceding
12 months (or for such shorter period
that the issuer was required to file
such reports pursuant to sections 13 or
15(d) of the Securities Exchange Act of
1934), other than reports on Form 8-K
(§249.308 of this chapter) required sole-
ly pursuant to an item specified in
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General Instruction I.A.3(b) of Form S—
3 (§239.13 of this chapter) (or in the
case of an asset-backed issuer, to the
extent the depositor or any issuing en-
tity previously established, directly or
indirectly, by the depositor (as such
terms are defined in Item 1101 of Regu-
lation AB (§229.1101 of this chapter) are
or were at any time during the pre-
ceding 12 calendar months required to
file reports pursuant to section 13 or
15(d) of the Securities Exchange Act of
1934 with respect to a class of asset-
backed securities involving the same
asset class, such depositor and each
such issuing entity must have filed all
reports and other material required to
be filed for such period (or such shorter
period that each such entity was re-
quired to file such reports), other than
reports on Form 8-K required solely
pursuant to an item specified in Gen-
eral Instruction I.A.4 of Form S-3);

(ii) The issuer is, or during the past
three years the issuer or any of its
predecessors was:

(A) A blank check company as de-
fined in Rule 419(a)(2) (§230.419(a)(2));

(B) A shell company, other than a
business combination related shell
company, each as defined in this sec-
tion;

(C) An issuer in an offering of penny
stock as defined in Rule 3abl-1 of the
Securities Exchange Act of 1934
(§240.3a51-1 of this chapter);

(iii) The issuer is a limited partner-
ship that is offering and selling its se-
curities other than through a firm
commitment underwriting;

(iv) Within the past three years, a pe-
tition under the federal bankruptcy
laws or any state insolvency law was
filed by or against the issuer, or a
court appointed a receiver, fiscal agent
or similar officer with respect to the
business or property of the issuer sub-
ject to the following:

(A) In the case of an involuntary
bankruptcy in which a petition was
filed against the issuer, ineligibility
will occur upon the earlier to occur of:

(I) 90 days following the date of the
filing of the involuntary petition (if
the case has not been earlier dis-
missed); or

(2) The conversion of the case to a
voluntary proceeding under federal
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bankruptcy or state insolvency laws;
and

(B) Ineligibility will terminate under
this paragraph (1)(iv) if an issuer has
filed an annual report with audited fi-
nancial statements subsequent to its
emergence from that bankruptcy, in-
solvency, or receivership process;

(v) Within the past three years, the
issuer or any entity that at the time
was a subsidiary of the issuer was con-
victed of any felony or misdemeanor
described in paragraphs (i) through (iv)
of section 15(b)(4)(B) of the Securities
Exchange Act of 193¢ (15 TU.S.C.
780(b)(4)(B)(i) through (iv));

(vi) Within the past three years (but
in the case of a decree or order agreed
to in a settlement, not before Decem-
ber 1, 2005), the issuer or any entity
that at the time was a subsidiary of
the issuer was made the subject of any
judicial or administrative decree or
order arising out of a governmental ac-
tion that:

(A) Prohibits certain conduct or ac-
tivities regarding, including future vio-
lations of, the anti-fraud provisions of
the federal securities laws;

(B) Requires that the person cease
and desist from violating the anti-
fraud provisions of the federal securi-
ties laws; or

(C) Determines that the person vio-
lated the anti-fraud provisions of the
federal securities laws;

(vii) The issuer has filed a registra-
tion statement that is the subject of
any pending proceeding or examination
under section 8 of the Act or has been
the subject of any refusal order or stop
order under section 8 of the Act within
the past three years; or

(viii) The issuer is the subject of any
pending proceeding under section 8A of
the Act in connection with an offering.

(2) An issuer shall not be an ineli-
gible issuer if the Commission deter-
mines, upon a showing of good cause,
that it is not necessary under the cir-
cumstances that the issuer be consid-
ered an ineligible issuer. Any such de-
termination shall be without prejudice
to any other action by the Commission
in any other proceeding or matter with
respect to the issuer or any other per-
son.
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(3) The date of determination of
whether an issuer is an ineligible issuer
is as follows:

(i) For purposes of determining
whether an issuer is a well-known sea-
soned issuer, at the date specified for
purposes of such determination in
paragraph (2) of the definition of well-
known seasoned issuer in this section;
and

(ii) For purposes of determining
whether an issuer or offering partici-
pant may use free writing prospectuses
in respect of an offering in accordance
with the provisions of Rules 164 and 433
(§230.164 and §230.433), at the date in re-
spect of the offering specified in para-
graph (h) of Rule 164.

Majority-owned subsidiary. The term
magjority-owned subsidiary means a sub-
sidiary more than 50 percent of whose
outstanding securities representing the
right, other than as affected by events
of default, to vote for the election of
directors, is owned by the subsidiary’s
parent and/or one or more of the par-
ent’s other majority-owned subsidi-
aries.

Material. The term material, when
used to qualify a requirement for the
furnishing of information as to any
subject, limits the information re-
quired to those matters to which there
is a substantial likelihood that a rea-
sonable investor would attach impor-
tance in determining whether to pur-
chase the security registered.

Officer. The term officer means a
president, vice president, secretary,
treasurer or principal financial officer,
comptroller or principal accounting of-
ficer, and any person routinely per-
forming corresponding functions with
respect to any organization whether in-
corporated or unincorporated.

Parent. A parent of a specified person
is an affiliate controlling such person
directly, or indirectly through one or
more intermediaries.

Predecessor. The term predecessor
means a person the major portion of
the business and assets of which an-
other person acquired in a single suc-
cession, or in a series of related succes-
sions in each of which the acquiring
person acquired the major portion of
the business and assets of the acquired
person.
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the notice of sales on Form D regard-
less of why the amendment is filed.

(b) How notice of sales on Form D must
be filed and signed. (1) A notice of sales
on Form D must be filed with the Com-
mission in electronic format by means
of the Commission’s Electronic Data
Gathering, Analysis, and Retrieval
System (EDGAR) in accordance with
EDGAR rules set forth in Regulation
S-T (17 CFR Part 232).

(2) Every notice of sales on Form D
must be signed by a person duly au-
thorized by the issuer.

[73 FR 10615, Feb. 27, 2008]

§230.504 Exemption for limited offer-
ings and sales of securities not ex-
ceeding $1,000,000.

(a) Exemption. Offers and sales of se-
curities that satisfy the conditions in
paragraph (b) of this §230.504 by an
issuer that is not:

(1) Subject to the reporting require-
ments of section 13 or 15(d) of the Ex-
change Act,;

(2) An investment company; or

(3) A development stage company
that either has no specific business
plan or purpose or has indicated that
its business plan is to engage in a
merger or acquisition with an unidenti-
fied company or companies, or other
entity or person, shall be exempt from
the provision of section 5 of the Act
under section 3(b) of the Act.

(b) Conditions to be met—(1) General
conditions. To qualify for exemption
under this §230.504, offers and sales
must satisfy the terms and conditions
of §§230.501 and 230.502 (a), (c) and (d),
except that the provisions of §230.502
(c) and (d) will not apply to offers and
sales of securities under this §230.504
that are made:

(i) Exclusively in one or more states
that provide for the registration of the
securities, and require the public filing
and delivery to investors of a sub-
stantive disclosure document before
sale, and are made in accordance with
those state provisions;

(ii) In one or more states that have
no provision for the registration of the
securities or the public filing or deliv-
ery of a disclosure document before
sale, if the securities have been reg-
istered in at least one state that pro-
vides for such registration, public fil-

17 CFR Ch. Il (4-1-15 Edition)

ing and delivery before sale, offers and
sales are made in that state in accord-
ance with such provisions, and the dis-
closure document is delivered before
sale to all purchasers (including those
in the states that have no such proce-
dure); or

(iii) Exclusively according to state
law exemptions from registration that
permit general solicitation and general
advertising so long as sales are made
only to ‘‘accredited investors’ as de-
fined in §230.501(a).

(2) The aggregate offering price for
an offering of securities under this
§230.504, as defined in §230.501(c), shall
not exceed $1,000,000, less the aggregate
offering price for all securities sold
within the twelve months before the
start of and during the offering of secu-
rities under this §230.504, in reliance on
any exemption under section 3(b), or in
violation of section 5(a) of the Securi-
ties Act.

NoOTE 1: The calculation of the aggregate
offering price is illustrated as follows:

If an issuer sold $900,000 on June 1, 1987
under this §230.504 and an additional
$4,100,000 on December 1, 1987 under §230.505,
the issuer could not sell any of its securities
under this §230.504 until December 1, 1988.
Until then the issuer must count the Decem-
ber 1, 1987 sale towards the $1,000,000 limit
within the preceding twelve months.

NOTE 2: If a transaction under §230.504 fails
to meet the limitation on the aggregate of-
fering price, it does not affect the avail-
ability of this §230.504 for the other trans-
actions considered in applying such limita-
tion. For example, if an issuer sold $1,000,000
worth of its securities on January 1, 1988
under this §230.504 and an additional $500,000
worth on July 1, 1988, this §230.504 would not
be available for the later sale, but would still
be applicable to the January 1, 1988 sale.

[67 FR 36473, Aug. 13, 1992, as amended at 61
FR 30402, June 14, 1996; 64 FR 11094, Mar. 8,
1999]

§230.505 Exemption for limited offers
and sales of securities not exceed-
ing $5,000,000.

(a) Exemption. Offers and sales of se-
curities that satisfy the conditions in
paragraph (b) of this section by an
issuer that is not an investment com-
pany shall be exempt from the provi-
sions of section 5 of the Act under sec-
tion 3(b) of the Act.

(b) Conditions to be met—(1) General
conditions. To qualify for exemption
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under this section, offers and sales
must satisfy the terms and conditions
of §§230.501 and 230.502.

(2) Specific conditions—(i) Limitation
on aggregate offering price. The aggre-
gate offering price for an offering of se-
curities under this §230.505, as defined
in  §203.501(c), shall not exceed
$5,000,000, less the aggregate offering
price for all securities sold within the
twelve months before the start of and
during the offering of securities under
this section in reliance on any exemp-
tion under section 3(b) of the Act or in
violation of section 5(a) of the Act.

NoOTE: The calculation of the aggregate of-
fering price is illustrated as follows:

Example 1: If an issuer sold $2,000,000 of its
securities on June 1, 1982 under this §230.505
and an additional $1,000,000 on September 1,
1982, the issuer would be permitted to sell
only $2,000,000 more under this §230.505 until
June 1, 1983. Until that date the issuer must
count both prior sales towards the $5,000,000
limit. However, if the issuer made its third
sale on June 1, 1983, the issuer could then sell
$4,000,000 of its securities because the June 1,
1982 sale would not be within the preceding
twelve months.

Example 2: If an issuer sold $500,000 of its
securities on June 1, 1982 under §230.504 and
an additional $4,500,000 on December 1, 1982
under this section, then the issuer could not
sell any of its securities under this section
until June 1, 1983. At that time it could sell
an additional $500,000 of its securities.

(ii) Limitation on number of purchasers.
There are no more than or the issuer
reasonably believes that there are no
more than 35 purchasers of securities
from the issuer in any offering under
this section.

(iii) Disqualifications. No exemption
under this section shall be available for
the securities of any issuer described in
§230.262 of Regulation A, except that
for purposes of this section only:

(A) The term ‘‘filing of the offering
statement required by §230.252”" as used
in §230.262(a), (b) and (c) shall mean the
first sale of securities under this sec-
tion;

(B) The term ‘‘underwriter’” as used
in §230.262 (b) and (c) shall mean a per-
son that has been or will be paid di-
rectly or indirectly remuneration for
solicitation of purchasers in connec-
tion with sales of securities under this
section; and

(C) Paragraph (b)(2)(iii) of this sec-
tion shall not apply to any issuer if the
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Commission determines, upon a show-
ing of good cause, that it is not nec-
essary under the circumstances that
the exemption be denied. Any such de-
termination shall be without prejudice
to any other action by the Commission
in any other proceeding or matter with
respect to the issuer or any other per-
son.

[47 FR 11262, Mar. 16, 1982, as amended at 54
FR 11373, Mar. 20, 1989; 57 FR 36473, Aug. 13,
1992]

§230.506 Exemption for limited offers
and sales without regard to dollar
amount of offering.

(a) Exemption. Offers and sales of se-
curities by an issuer that satisfy the
conditions in paragraph (b) or (c) of
this section shall be deemed to be
transactions not involving any public
offering within the meaning of section
4(a)(2) of the Act.

(b) Conditions to be met in offerings
subject to limitation on manner of offer-
ing—(1) General conditions. To qualify
for an exemption under this section, of-
fers and sales must satisfy all the
terms and conditions of §§230.501 and
230.502.

(2) Specific conditions—(i) Limitation
on number of purchasers. There are no
more than or the issuer reasonably be-
lieves that there are no more than 35
purchasers of securities from the issuer
in any offering under this section.

NOTE TO PARAGRAPH (b)(2)(1): See §230.501(e)
for the calculation of the number of pur-
chasers and §230.502(a) for what may or may
not constitute an offering under paragraph
(b) of this section.

(ii) Nature of purchasers. Each pur-
chaser who is not an accredited inves-
tor either alone or with his purchaser
representative(s) has such knowledge
and experience in financial and busi-
ness matters that he is capable of eval-
uating the merits and risks of the pro-
spective investment, or the issuer rea-
sonably believes immediately prior to
making any sale that such purchaser
comes within this description.

(c) Conditions to be met in offerings not
subject to limitation on manner of offer-
ing—(1) General conditions. To qualify
for exemption under this section, sales
must satisfy all the terms and condi-
tions of §§230.501 and 230.502(a) and (d).
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(2) Specific conditions—(i) Nature of
purchasers. All purchasers of securities
sold in any offering under paragraph (c)
of this section are accredited investors.

(ii) Verification of accredited investor
status. The issuer shall take reasonable
steps to verify that purchasers of secu-
rities sold in any offering under para-
graph (c) of this section are accredited
investors. The issuer shall be deemed
to take reasonable steps to verify if the
issuer uses, at its option, one of the fol-
lowing non-exclusive and non-manda-
tory methods of verifying that a nat-
ural person who purchases securities in
such offering is an accredited investor;
provided, however, that the issuer does
not have knowledge that such person is
not an accredited investor:

(A) In regard to whether the pur-
chaser is an accredited investor on the
basis of income, reviewing any Internal
Revenue Service form that reports the
purchaser’s income for the two most
recent years (including, but not limited
to, Form W-2, Form 1099, Schedule K-1
to Form 1065, and Form 1040) and ob-
taining a written representation from
the purchaser that he or she has a rea-
sonable expectation of reaching the in-
come level necessary to qualify as an
accredited investor during the current
year;

(B) In regard to whether the pur-
chaser is an accredited investor on the
basis of net worth, reviewing one or
more of the following types of docu-
mentation dated within the prior three
months and obtaining a written rep-
resentation from the purchaser that all
liabilities necessary to make a deter-
mination of net worth have been dis-
closed:

(I) With respect to assets: Bank
statements, brokerage statements and
other statements of securities hold-
ings, certificates of deposit, tax assess-
ments, and appraisal reports issued by
independent third parties; and

(2) With respect to liabilities: A con-
sumer report from at least one of the
nationwide consumer reporting agen-
cies; or

(C) Obtaining a written confirmation
from one of the following persons or
entities that such person or entity has
taken reasonable steps to verify that
the purchaser is an accredited investor
within the prior three months and has
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determined that such purchaser is an
accredited investor:

(1) A registered broker-dealer;

(2) An investment adviser registered
with the Securities and Exchange Com-
mission;

(3) A licensed attorney who is in good
standing under the laws of the jurisdic-
tions in which he or she is admitted to
practice law; or

(4) A certified public accountant who
is duly registered and in good standing
under the laws of the place of his or her
residence or principal office.

(D) In regard to any person who pur-
chased securities in an issuer’s Rule
506(b) offering as an accredited investor
prior to September 23, 2013 and con-
tinues to hold such securities, for the
same issuer’s Rule 506(c) offering, ob-
taining a certification by such person
at the time of sale that he or she quali-
fies as an accredited investor.

Instructions to paragraph (c)(2)(ii)(A)
through (D) of this section:

1. The issuer is not required to use
any of these methods in verifying the
accredited investor status of natural
persons who are purchasers. These
methods are examples of the types of
non-exclusive and non-mandatory
methods that satisfy the verification
requirement in §230.506(c)(2)(ii).

2. In the case of a person who quali-
fies as an accredited investor based on
joint income with that person’s spouse,
the issuer would be deemed to satisfy
the verification requirement in
§230.506(c)(2)(ii)(A) by reviewing copies
of Internal Revenue Service forms that
report income for the two most recent
years in regard to, and obtaining writ-
ten representations from, both the per-
son and the spouse.

3. In the case of a person who quali-
fies as an accredited investor based on
joint net worth with that person’s
spouse, the issuer would be deemed to
satisfy the verification requirement in
§230.506(¢c)(2)(i1)(B) by reviewing such
documentation in regard to, and ob-
taining written representations from,
both the person and the spouse.

(d) ““Bad Actor’’ disqualification. (1) No
exemption under this section shall be
available for a sale of securities if the
issuer; any predecessor of the issuer;
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any affiliated issuer; any director, ex-
ecutive officer, other officer partici-
pating in the offering, general partner
or managing member of the issuer; any
beneficial owner of 20% or more of the
issuer’s outstanding voting equity se-
curities, calculated on the basis of vot-
ing power; any promoter connected
with the issuer in any capacity at the
time of such sale; any investment man-
ager of an issuer that is a pooled in-
vestment fund; any person that has
been or will be paid (directly or indi-
rectly) remuneration for solicitation of
purchasers in connection with such
sale of securities; any general partner
or managing member of any such in-
vestment manager or solicitor; or any
director, executive officer or other offi-
cer participating in the offering of any
such investment manager or solicitor
or general partner or managing mem-
ber of such investment manager or so-
licitor:

(i) Has been convicted, within ten
years before such sale (or five years, in
the case of issuers, their predecessors
and affiliated issuers), of any felony or
misdemeanor:

(A) In connection with the purchase
or sale of any security;

(B) Involving the making of any false
filing with the Commission; or

(C) Arising out of the conduct of the
business of an underwriter, broker,
dealer, municipal securities dealer, in-
vestment adviser or paid solicitor of
purchasers of securities;

(ii) Is subject to any order, judgment
or decree of any court of competent ju-
risdiction, entered within five years be-
fore such sale, that, at the time of such
sale, restrains or enjoins such person
from engaging or continuing to engage
in any conduct or practice:

(A) In connection with the purchase
or sale of any security;

(B) Involving the making of any false
filing with the Commission; or

(C) Arising out of the conduct of the
business of an underwriter, broker,
dealer, municipal securities dealer, in-
vestment adviser or paid solicitor of
purchasers of securities;

(iii) Is subject to a final order of a
state securities commission (or an
agency or officer of a state performing
like functions); a state authority that
supervises or examines banks, savings
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associations, or credit unions; a state
insurance commission (or an agency or
officer of a state performing like func-
tions); an appropriate federal banking
agency; the U.S. Commodity Futures
Trading Commission; or the National
Credit Union Administration that:

(A) At the time of such sale, bars the
person from:

(I) Association with an entity regu-
lated by such commission, authority,
agency, or officer;

(2) Engaging in the business of secu-
rities, insurance or banking; or

(3) Engaging in savings association or
credit union activities; or

(B) Constitutes a final order based on
a violation of any law or regulation
that prohibits fraudulent, manipula-
tive, or deceptive conduct entered
within ten years before such sale;

(iv) Is subject to an order of the Com-
mission entered pursuant to section
15(b) or 15B(c) of the Securities Ex-
change Act of 1934 (15 U.S.C. 780(b) or
780-4(c)) or section 203(e) or (f) of the
Investment Advisers Act of 1940 (15
U.S.C. 80b-3(e) or (f)) that, at the time
of such sale:

(A) Suspends or revokes such per-
son’s registration as a broker, dealer,
municipal securities dealer or invest-
ment adviser;

(B) Places limitations on the activi-
ties, functions or operations of such
person; or

(C) Bars such person from being asso-
ciated with any entity or from partici-
pating in the offering of any penny
stock;

(v) Is subject to any order of the
Commission entered within five years
before such sale that, at the time of
such sale, orders the person to cease
and desist from committing or causing
a violation or future violation of:

(A) Any scienter-based anti-fraud
provision of the federal securities laws,
including without limitation section
17(a)(1) of the Securities Act of 1933 (15
U.S.C. Tq(a)(1)), section 10(b) of the Se-
curities Exchange Act of 1934 (15 U.S.C.
78j(b)) and 17 CFR 240.10b-5, section
15(c)(1) of the Securities Exchange Act
of 1934 (15 U.S.C. 780(c)(1)) and section
206(1) of the Investment Advisers Act of
1940 (15 U.S.C. 80b-6(1)), or any other
rule or regulation thereunder; or
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(B) Section 5 of the Securities Act of
1933 (15 U.S.C. T7e).

(vi) Is suspended or expelled from
membership in, or suspended or barred
from association with a member of, a
registered national securities exchange
or a registered national or affiliated se-
curities association for any act or
omission to act constituting conduct
inconsistent with just and equitable
principles of trade;

(vii) Has filed (as a registrant or
issuer), or was or was named as an un-
derwriter in, any registration state-
ment or Regulation A offering state-
ment filed with the Commission that,
within five years before such sale, was
the subject of a refusal order, stop
order, or order suspending the Regula-
tion A exemption, or is, at the time of
such sale, the subject of an investiga-
tion or proceeding to determine wheth-
er a stop order or suspension order
should be issued; or

(viii) Is subject to a United States
Postal Service false representation
order entered within five years before
such sale, or is, at the time of such
sale, subject to a temporary restrain-
ing order or preliminary injunction
with respect to conduct alleged by the
United States Postal Service to con-
stitute a scheme or device for obtain-
ing money or property through the
mail by means of false representations.

(2) Paragraph (d)(1) of this section
shall not apply:

(i) With respect to any conviction,
order, judgment, decree, suspension,
expulsion or bar that occurred or was
issued before September 23, 2013;

(i1) Upon a showing of good cause and
without prejudice to any other action
by the Commission, if the Commission
determines that it is not necessary
under the circumstances that an ex-
emption be denied;

(iii) If, before the relevant sale, the
court or regulatory authority that en-
tered the relevant order, judgment or
decree advises in writing (whether con-
tained in the relevant judgment, order
or decree or separately to the Commis-
sion or its staff) that disqualification
under paragraph (d)(1) of this section
should not arise as a consequence of
such order, judgment or decree; or

(iv) If the issuer establishes that it
did not know and, in the exercise of
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reasonable care, could not have known
that a disqualification existed under
paragraph (d)(1) of this section.

Instruction to paragraph (d)2)(iv). An
issuer will not be able to establish that
it has exercised reasonable care unless
it has made, in light of the cir-
cumstances, factual inquiry into
whether any disqualifications exist.
The nature and scope of the factual in-
quiry will vary based on the facts and
circumstances concerning, among
other things, the issuer and the other
offering participants.

(3) For purposes of paragraph (d)(1) of
this section, events relating to any af-
filiated issuer that occurred before the
affiliation arose will be not considered
disqualifying if the affiliated entity is
not:

(i) In control of the issuer; or

(ii) Under common control with the
issuer by a third party that was in con-
trol of the affiliated entity at the time
of such events.

(e) Disclosure of prior ‘“‘bad actor”
events. The issuer shall furnish to each
purchaser, a reasonable time prior to
sale, a description in writing of any
matters that would have triggered dis-
qualification under paragraph (d)(1) of
this section but occurred before Sep-
tember 23, 2013. The failure to furnish
such information timely shall not pre-
vent an issuer from relying on this sec-
tion if the issuer establishes that it did
not know and, in the exercise of rea-
sonable care, could not have known of
the existence of the undisclosed matter
or matters.

Instruction to paragraph (e). An issuer
will not be able to establish that it has
exercised reasonable care unless it has
made, in light of the circumstances,
factual inquiry into whether any dis-
qualifications exist. The nature and
scope of the factual inquiry will vary
based on the facts and circumstances
concerning, among other things, the
issuer and the other offering partici-
pants.

[47 FR 11262, Mar. 6, 1982, as amended at 54
FR 11373, Mar. 20, 1989; 78 FR 44770, 44804,
July 24, 2013]
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8312. FINRA BrokerCheck Disclosure

(a) In response to a written inquiry, electronic inquiry, or telephonic inquiry via a toll-free telephone listing, FINRA shall
release through FINRA BrokerCheck information regarding:

(1) a current or former FINRA member or a current or former member of a registered national securities
exchange that uses the Central Registration Depository ("CRD") for registration purposes ("CRD Exchange")
(collectively, "BrokerCheck Firms"); or

(2) a current or former associated person of a BrokerCheck Firm.
(b)

(1) Except as otherwise provided in paragraph (d) below, FINRA shall release the information specified in
subparagraph (2) below for inquiries regarding a current or former BrokerCheck Firm, a person currently associated
with a BrokerCheck Firm, or a person who was associated with a BrokerCheck Firm within the preceding ten years.

(2) The following information shall be released pursuant to this paragraph (b):

(A) any information reported on the most recently filed Form U4, Form U5, Form U6, Form BD, and Form
BDW (collectively "Registration Forms");

(B) currently approved registrations;

(C) summary information about certain arbitration awards against a BrokerCheck Firm involving a
securities or commodities dispute with a public customer;

(D) the most recently submitted comment, if any, provided to FINRA by the person who is covered by
BrokerCheck, in the form and in accordance with the procedures established by FINRA, for inclusion with the
information provided through BrokerCheck. Only comments that relate to the information provided through
BrokerCheck will be included;

(E) information as to qualifications examinations passed by the person and date passed. FINRA will not
release information regarding examination scores or failed examinations;

(F) in response to telephonic inquiries via the BrokerCheck toll-free telephone listing, whether a particular
member is subject to the provisions of Rule 3170 ("Taping Rule");

(G) Historic Complaints (i.e., the information last reported on Registration Forms relating to customer
complaints that are more than two (2) years old and that have not been settled or adjudicated, and customer
complaints, arbitrations or litigations that have been settled for an amount less than $10,000 prior to May 18,
2009 or an amount less than $15,000 on or after May 18, 2009 and are no longer reported on a Registration
Form), provided that any such matter became a Historic Complaint on or after August 16, 1999; and

(H) the name and succession history for current or former BrokerCheck Firms.
(c)
(1) Except as otherwise provided in paragraph (d) below, FINRA shall release the information specified in
subparagraph (2) below for inquiries regarding a person who was formerly associated with a BrokerCheck Firm, but

who has not been associated with a BrokerCheck Firm within the preceding ten years, and:

(A) was ever the subject of a final regulatory action as defined in Form U4 that has been reported to the
CRD system on a Registration Form; or

(B) was registered with FINRA or a CRD Exchange on or after August 16, 1999, and any of the following
applies, as reported to the CRD system on a Registration Form:

(i) was convicted of or pled guilty or nolo contendere to a crime;
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(i) was the subject of a civil injunction in connection with investment-related activity, a civil court
finding of involvement in a violation of any investment-related statute or regulation, or an investment-
related civil action brought by a state or foreign financial regulatory authority that was dismissed pursuant
to a settlement agreement; or

(iii) was named as a respondent or defendant in an investment-related, consumer-initiated arbitration
or civil litigation which alleged that the person was involved in a sales practice violation and which resulted
in an arbitration award or civil judgment against the person.

(2) The following information shall be released pursuant to this paragraph (c):

(A) information regarding the event(s) enumerated in paragraph (c)(1)(A) or (B) as reported on a
Registration Form;

(B) administrative information, including employment history and registration history derived from
information reported on a Registration Form;

(C) the most recently submitted comment, if any, provided to FINRA by the person who is covered by
BrokerCheck, in the form and in accordance with the procedures established by FINRA, for inclusion with the
information provided through BrokerCheck. Only comments that relate to the information provided through
BrokerCheck will be included; and

(D) information as to qualifications examinations passed by the person and date passed. FINRA will not
release information regarding examination scores or failed examinations.

For purposes of this paragraph (c), a final regulatory action as defined in Form U4 may include any final action,
including any action that is on appeal, by the SEC, the Commodity Futures Trading Commission, a federal banking agency,
the National Credit Union Administration, another federal regulatory agency, a state regulatory agency, a foreign financial
regulatory authority, or a self-regulatory organization (as those terms are used in Form U4).

(d) FINRA shall not release:

(1) information reported as a Social Security number, residential history, or physical description, information that
FINRA is otherwise prohibited from releasing under Federal law, or information that is provided solely for use by
regulators. FINRA reserves the right to exclude, on a case-by-case basis, information that contains confidential
customer information, offensive or potentially defamatory language or information that raises significant identity theft,
personal safety or privacy concerns that are not outweighed by investor protection concerns;

(2) information reported on Registration Forms relating to regulatory investigations or proceedings if the reported
regulatory investigation or proceeding was vacated or withdrawn by the instituting authority;

(3) "Internal Review Disclosure" information reported on Section 7 of the Form US5;
(4) "Reason for Termination" information reported on Section 3 of the Form U5;

(5) events reported on Section 7 of the Form U5 (other than an "Internal Review Disclosure" event) for three
business days after FINRA's processing of the filing. However, if an event is reported on Form U5 and the same event
is thereafter reported on Form U4 prior to the expiration of the three-business-day period, FINRA will release the
Forms U4 and U5 information simultaneously upon processing. Under such circumstances, the three-business-day
period may be curtailed;

(6) the most recent information reported on a Registration Form, if:

(A) FINRA has determined that the information was reported in error by a BrokerCheck Firm, regulator or
other appropriate authority;

(B) the information has been determined by regulators, through amendments to the uniform Registration
Forms, to be no longer relevant to securities registration or licensure, regardless of the disposition of the event
or the date the event occurred;

(7) information provided on Schedule E of Form BD.

(e) Eligible parties may dispute the accuracy of certain information disclosed through FINRA BrokerCheck pursuant to
the administrative process described below:

(1) Initiation of a Dispute
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(A) The following persons (each an "eligible party") may initiate a dispute regarding the accuracy of
information disclosed in that eligible party's BrokerCheck report:

(i) any current BrokerCheck Firm;

(ii) any former BrokerCheck Firm, provided that the dispute is submitted by a natural person who
served as the former BrokerCheck Firm's Chief Executive Officer, Chief Financial Officer, Chief Operating
Officer, Chief Legal Officer or Chief Compliance Officer, or individual with similar status or function, as
identified on Schedule A of Form BD at the time the former BrokerCheck Firm ceased being registered
with FINRA or a CRD Exchange; or

(iii) any associated person of a BrokerCheck Firm or person formerly associated with a BrokerCheck
Firm for whom a BrokerCheck report is available.

(B) To initiate a dispute, an eligible party must submit a written notice to FINRA, in such manner and
format that FINRA may require, identifying the alleged inaccurate factual information and explaining the reason
that such information is allegedly inaccurate. The eligible party must submit with the written notice all available
supporting documentation.

(2) Determination of Disputes Eligible for Investigation

(A) FINRA will presume that a dispute of factual information is eligible for investigation unless FINRA
reasonably determines that the facts and circumstances involving the dispute suggest otherwise.

(B) If FINRA determines that a dispute is eligible for investigation, FINRA will, except in circumstances
involving court-ordered expungement, add a general notation to the eligible party's BrokerCheck report stating
that the eligible party has disputed certain information included in the report. The notation will be removed from
the eligible party's BrokerCheck report upon resolution of the dispute by FINRA. In disputes involving a court
order to expunge information from BrokerCheck, FINRA will prevent the disputed information from being
displayed via BrokerCheck while FINRA evaluates the matter.

(C) If FINRA determines that a dispute is not eligible for investigation, it will notify the eligible party of this
determination in writing, including a brief description of the reason for the determination. A determination by
FINRA that a dispute is not eligible for investigation is not subject to appeal.

(3) Investigation and Resolution of Disputes

(A) If FINRA determines that the written notice and supporting documentation submitted by the eligible
party is sufficient to update, modify or remove the information that is the subject of the request, FINRA will make
the appropriate change. If the written notice and supporting documentation do not include sufficient information
upon which FINRA can make a determination, FINRA, under most circumstances, will contact the entity that
reported the disputed information (the "reporting entity") to the CRD system and request that the reporting entity
verify that the information, as disclosed through BrokerCheck, is accurate in content and presentation. If a
reporting entity other than FINRA is involved, FINRA will defer to the reporting entity about whether the
information received is accurate. If the reporting entity acknowledges that the information is not accurate, FINRA
will update, modify or remove the information, as appropriate, based on the information provided by the
reporting entity. If the reporting entity confirms that the information is accurate in content and presentation or the
reporting entity no longer exists or is otherwise unable to verify the accuracy of the information, FINRA will not
change the information.

(B) FINRA will notify the eligible party in writing that the investigation has resulted in a determination that:

(i) the information is inaccurate or not accurately presented and has been updated, modified or
deleted;

(i) the information is accurate in content and presentation and no changes have been made; or

(iiif) the accuracy of the information or its presentation could not be verified and no changes have
been made.

(C) A determination by FINRA, including a determination to leave unchanged or to modify or delete
disputed information, is not subject to appeal.

(f) Upon written request, FINRA may provide a compilation of information about FINRA members, subject to terms
and conditions established by FINRA and after execution of a licensing agreement prepared by FINRA. FINRA may charge
commercial users of such information reasonable fees as determined by FINRA. Such compilations shall consist solely of
information selected by FINRA from Forms BD and BDW and shall be limited to information that is otherwise publicly
available from the SEC.
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* » » Supplementary Material: -------=------

.01 Availability and Format of Information Regarding Persons Associated with a Member Prior to 1999. Certain
types of information about some persons formerly associated with a member, but who have not been associated with a
member since January 1, 1999, may not be available through BrokerCheck. Types of information that may be unavailable
for these persons may include the following: administrative information (e.g., employment and registration history) and
information as to qualifications examinations. In addition, FINRA may release a composite report that includes information
from multiple Registration Forms for such persons.

.02 Disputes Not Eligible for Investigation. For purposes of paragraph (e) of this Rule, examples of situations in which
FINRA will determine that a dispute is not eligible for investigation include, but are not limited to:

(a) a dispute that involves information that was previously disputed under this process and that does not contain any
new or additional evidence;

(b) a dispute that is brought by an individual or entity that is not an eligible party;

(c) a dispute that does not challenge the accuracy of information contained in a BrokerCheck report but only provides
an explanation of such information;

(d) a dispute that constitutes a collateral attack on or otherwise challenges the allegations underlying a previously
reported matter such as a regulatory action, customer complaint, arbitration, civil litigation, or termination;

(e) a dispute that consists of a general statement contesting information in a BrokerCheck report with no
accompanying explanation; and

(f) a dispute that involves information contained in the CRD system that is not disclosed through BrokerCheck.

.03 Availability of Information Regarding Firms and Associated Persons Registered Exclusively With a CRD
Exchange. Information about firms and associated persons that have been registered exclusively with a CRD Exchange is
available through BrokerCheck only if the firm or associated person has been registered with a CRD Exchange on or after
August 16, 1999.

Amended by SR-FINRA-2015-032 eff. Dec. 12, 2015.

Amended by SR-FINRA-2014-045 eff. Dec. 1, 2014.

Amended by SR-FINRA-2013-047 and SR-FINRA-2013-048 eff. June 23, 2014.
Amended by SR-FINRA-2010-012 eff. Nov. 6, 2010.

Amended by SR-FINRA-2010-012 eff. Aug. 23, 2010.

Amended by SR-FINRA-2009-050 eff. Nov. 30, 2009.

Amended by SR-FINRA-2009-008 eff. May 18, 2009.

Amended by SR-FINRA-2008-021 eff. Dec. 15, 2008.

Amended by SR-NASD-2003-168 eff. March 19, 2007.

Amended by SR-NASD-2002-04 eff. Oct 14, 2002.

Amended by SR-NASD-2002-05 eff. March 11, 2002.

Amended by SR-NASD-99-45 eff. March 1, 2000.

Amended by SR-NASD-97-78 eff. Feb. 17, 1998.

Amended eff. May 4, 1988; Sept. 19, 1989; July 1, 1991; Apr. 30, 1992; July 1, 1993.

Selected Notices: 00-16, 02-20, 04-36, 07-10, 08-57, 09-23, 09-66, 10-34, 14-08, 15-49.
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