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August 13,2012

Invested in America

Mr. David A. Stawick

Secretary of the Commission

Commodity Futures Trading Commission
Three Lafayette Centre

1155 21st Street, NW

Washington, DC 20581

Re:  Comment Letter on the Proposed Exemptive Order Regarding Compliance with
Certain Swap Regulations (RIN 3038-AD85)

Dear Mr. Stawick:

The Securities Industry and Financial Markets Association (“SIFMA”) '
appreciates the opportunity to provide the Commodity Futures Trading Commission (the
“Commission”) with comments regarding the Proposed Exemptive Order Regarding
Compliance with Certain Swap Regulations (the “Proposed Exemptive Order”).”

SIFMA believes that it is necessary and appropriate for the Commission to
provide market participants with temporary relief from cross-border compliance with
Title VII regulations, as the Commission has generally proposed in the Proposed
Exemptive Order. We believe that doing so is critically important to an orderly and
successful phase-in of the new swaps regulatory regime, as discussed in greater detail in
our previous comment letters to the Commission.” In this letter, we note a number of

" SIFMA brings together the shared interests of hundreds of securities firms, banks and asset
managers. SIFMA’s mission is to support a strong financial industry, investor opportunity, capital
formation, job creation and economic growth, while building trust and confidence in the financial markets.
SIFMA, with offices in New York and Washington, D.C., is the U.S. regional member of the Global
Financial Markets Association. For more information, visit www.sifma.org.

? Exemptive Order Regarding Compliance with Certain Swap Regulations, 77 Fed. Reg. 41,110
(proposed July 12, 2012).

3 Letter submitted by SIFMA, the Financial Services Forum, the Futures Industry Association, and
the International Swaps Dealers Association to the Commodity Futures Trading Commission and the
Securities and Exchange Commission on the subject of the phase-in schedule for requirements for Title VII
(May 4, 2011) (available at http://www.sifma.org/issues/item.aspx?id=25260); Letter submitted by SIFMA,
the Financial Industry Association and the International Swaps and Derivatives Association to the
Commodity Futures Trading Commission on the subject of the proposed compliance and implementation
schedules for clearing, trading execution, documentation and margin (Nov. 4, 2011) (available at
http://www.sifma.org/issues/item.aspx?1id=8589936345); Letter submitted by SIFMA and the International
(...continued)



places in which we believe changes should be made to the Proposed Exemptive Order to
further this goal.

As a preliminary matter, we note that although the Proposed Exemptive Order
relies heavily on and cross-references frequently to the Proposed Interpretive Guidance
on Cross-Border Application of Certain Swaps Provisions (the “Proposed Interpretive
Guidance”)," the two documents have been presented as functionally separate, with two
separate comment letter deadlines and a likelihood of being finalized and published in the
Federal Register on two different dates.” Although, given the interrelationship between
the two documents, we would have preferred to comment on both in a single letter, the
difference in comment letter deadlines, the compressed timing and the rejection of our
request for an extension of the deadline® made it impossible to cover all comments in a
single letter. Consequently, we intend to submit a longer and more thorough analysis of
our concerns with the Proposed Interpretive Guidance before its comment deadline. In
this letter we will refer to and comment on the Proposed Interpretive Guidance only as
necessary for the purposes of responding to the Proposed Exemptive Order.

Because the Proposed Exemptive Order could be finalized and published in the
Federal Register before the Proposed Interpretive Guidance is finalized, we believe that
the final version of the exemptive order (the “Final Exemptive Order”) should not rely
on or substantively cross-reference the Proposed Interpretive Guidance in any way.
Conditioning the availability of final exemptive relief on the terms of guidance that
currently exists only in proposed form presents significant issues relating to how the
terms of Final Exemptive Order relief would change once the Proposed Interpretive
Guidance is finalized. The Final Exemptive Order will have little practical value if all of
its terms are not truly final, including any of those currently incorporated from the

(continued...)
Swaps and Derivatives Association to the Commodity Futures Trading Commission on the subject of the
proposed schedule of CFTC Title VII rulemaking (June 29, 2012) (available at
http://www.sifma.org/issues/item.aspx?id=8589939400).

* Cross-Border Application of Certain Swaps Provisions of the Commodity Exchange Act, 77 Fed.
Reg. 41,214 (proposed July 12, 2012).

> Separately, we believe that the Proposed Interpretive Guidance is plainly a “rule” under the
Administrative Procedure Act and a “regulation” under the Commodity Exchange Act. Accordingly, we
believe that in promulgating the Proposed Interpretive Guidance the Commission is required to observe the
rule-making procedures contemplated by the Administrative Procedure Act and the Commodity Exchange
Act, including the provision of a thorough and detailed cost-benefit analysis. We will discuss this in
greater detail in our comment letter on the Proposed Interpretive Guidance.

® Letter submitted by SIFMA, the American Bankers Association, The Clearing House, the
Financial Services Forum, the Financial Services Round Table, the Futures Industry Association, the
Institute of International Bankers, the International Swaps and Derivatives Association, the Investment
Company Institute/ICI Global and the Managed Funds Association to the Commodity Futures Trading
Commission requesting a comment deadline extension on the Proposed Interpretive Guidance and
Proposed Exemptive Order (July 16, 2012) (available at
http://www.sifma.org/issues/item.aspx?id=8589939524).



Proposed Interpretive Guidance. We therefore believe that the Commission should treat
the Order and the Guidance as two wholly separate and self-contained documents. Any
terms or concepts that relate to the interpretation or application of the Order should be
defined and finalized in the Final Exemptive Order itself. More generally, we believe
that market participants should not be required to interrupt registration determinations
that are currently underway based on guidance that is merely proposed and not yet final.

We believe that many of the provisions included in the Proposed Exemptive
Order require determinations (particularly as to counterparty identity and status) that rely
on information not currently available to many swap dealers. This poses several
problems. First, given the short time until registration, it is unlikely that market
participants will be able to collect and analyze counterparty information prior to the date
registration is required, thereby leaving market participants with less relief than the
Commission appears to have intended. Perhaps more importantly, attempting to gather
this information and build systems to comply with a non-final provision may result in a
costly waste of resources and effort, to little effect to the extent that the final provisions
do not mirror the proposed provisions closely.

Our specific responses to and suggestions for the Proposed Exemptive Order are
explained in more detail below.

1. Interim Relief Based on the Definition of U.S. Person

Our members are concerned that swap dealers and major swap participants
(“MSPs,” and together “Swap Entities”’) may need to comply with Title VII registration
and regulatory requirements before the Commission’s final definition of “U.S. person”
(the “Final Definition) has been understood and implemented by market participants.
Compliance with those requirements requires an understanding of the use of the term in a
number of provisions. Accordingly, we request that the Commission include as part of
the Final Exemptive Order a workable definition of U.S. person that would apply until
the Final Definition is published.” We believe that the interim definition proposed below
should be the definition contained in the Final Exemptive Order.

Further, we request that the Commission allow market participants at least 90 days
after the Final Definition is published in the Federal Register before that definition
becomes effective and applicable to Title VII registration and regulatory requirements.
This will permit market participants sufficient time to understand the Final Definition and
to implement the appropriate systems and compliance processes to identify counterparties
based on the Final Definition.

7 Separately, we believe that, to avoid confusion and potential unintended consequences, the
Commission should state that any definition of U.S. person adopted is solely for Title VII swap regulatory
purposes and is not applicable to the futures market or any other Commission purposes.



We believe that, after the Final Definition is published, counterparties should
interpret and understand the definition of U.S. person in order to self-report their status to
Swap Entities through either representations or information embedded in Legal Entity
Identifiers (“LEIs”). In the short term, however, it will not be possible for Swap Entities
to obtain such information or representations from all counterparties, and the burden of
determining a counterparty’s status will likely fall to the Swap Entity. Consequently, it is
critical that in the period before the Final Definition has been published and 90 days
thereafter (the “Interim Period”), the definition of “U.S. person” enforced by the
Commission be one that can be appropriately observed based on Swap Entities’ current
recordkeeping and their good-faith attempts to comply.

Observation: During the Interim Period, it would be impossible for our members to
employ a definition of “U.S. person” other than one that is based on information already
accessible to them.

Recommendation: The Commission should include as part of the Final Exemptive Order
a workable, uniform definition of U.S. person for this transitional time period.

Unlike regulation in other markets, swap market regulation has not historically
required market participants to determine whether their counterparties are “U.S. persons.”
As a result, there is no commonly accepted existing definition of “U.S. person” that
market participants have incorporated into their operational and compliance systems for
swaps. Before a Final Definition is published and has been implemented in the market, it
would be impossible for our members to do anything other than rely on their current
systems and internal classifications. For most, this would consist of:

e Any natural person who is a resident of the U.S.; and

e Any corporation, partnership, LLC, business or other trust, association, joint-stock
company, fund, or any form of enterprise similar to any of the foregoing that is
organized or incorporated under the laws of the United States or has its principal
place of business in the United States.

For the purposes of this definition (the “Interim Definition”), non-U.S. branches of U.S.
swap dealers (“Non-U.S. Branches) would not be considered U.S. persons.

We believe that the Interim Definition is appropriate to capture “core” U.S.
persons and would capture a large portion of entities that would be U.S. persons under
the Final Definition. However, such a definition would allow most of our members to
identify those counterparties that are U.S. persons during the Interim Period without the
necessity of building new, interim systems that might have to be changed when a Final
Definition is adopted. Adopting such an Interim Definition has the additional benefits of
effectively phasing in Title VII requirements by targeting these core U.S. persons and
being conceptually similar to existing definitions of U.S. person in other contexts, such as
Regulation S.




An Interim Period that lasts at least 90 days following the publication of the Final
Definition is critical to a smooth transition into full Title VII compliance. Incorporating a
new definition of “U.S. person,” particularly a definition as complicated and
unprecedented as the one proposed in the Proposed Interpretive Guidance and Proposed
Exemptive Order, will be a time-consuming and burdensome task that cannot be done
quickly after the Final Definition is published.® Further, if the Final Exemptive Order is
published in the Federal Register before the Final Definition, we believe that the Final
Exemptive Order should refer to this Interim Definition rather than the proposed
definition in the Proposed Interpretive Guidance. Otherwise, regulated entities will be
required to make registration and other compliance decisions based on a complex
definition that is subject to change.

We emphasize that our members intend to interpret the concept of “U.S. person”
based solely on information already tracked by or readily available to them. As we will
argue more completely in our response to the Proposed Interpretive Guidance, we believe
that the ultimate responsibility of counterparty classification should fall to the
counterparties themselves, who are clearly the best positioned to analyze and interpret the
application of the Final Definition to them. To the extent that counterparties make
representations to regulated entities during the Interim Period, those representations
should govern the U.S. person interpretation. However, as stated above, it will be nearly
impossible to obtain representations from all counterparties in the short time allotted prior
to the required registration date. Thus, in the absence of representations from
counterparties, our members will interpret the Interim Definition using a good-faith
standard based on available information.

We note that different members will have different information available to them
during the Interim Period,” which may lead to different status determinations with respect
to the same counterparties. Although this result is not ideal, we believe that it is a
consequence of the extremely short timeline provided to determine whether
counterparties are U.S. persons. We note that any inconsistency with respect to
counterparty status across our members, as a result of their varying operational capacities
with respect to the Interim Definition, would persist only so long as the Interim
Definition is in effect.

Recommendation: During the Interim Period, the Commission should base registration
requirements on the Interim Definition. Additional registration requirements arising from
the Proposed Interpretive Guidance should not become effective until sufficient time after
the Guidance is finalized.

¥ In addition to its novelty, this definition is not final, and it contains a number of problematic
elements and ambiguities that we plan to comment on separately in our comment letter to the Commission
on the Proposed Interpretive Guidance.

? Indeed, some members have indicated that they do not currently track a counterparty’s principal
place of business.




We believe that, during the Interim Period, swap dealer and MSP registration
should be based on the Interim Definition. Specifically, we believe that only those
entities that engage in swap dealing activities above the de minimis threshold with U.S.
persons meeting the Interim Definition should be required to register with the
Commission as swap dealers or MSPs during the Interim Period.

We also believe that entities should not have to register as swap dealers or MSPs
based on the Proposed Interpretive Guidance until sufficient time has passed after the
Final Interpretive Guidance has been published. Specifically, guarantees of non-U.S.
persons by U.S. persons and interaffiliate swap relationships—concepts newly introduced
in the Proposed Interpretive Guidance—should not require entities to register as swap
dealers until at least 90 days following the publication of the Final Interpretive
Guidance.'® Without such relief, entities would be required to register based on rules that
may change from the Proposed Interpretive Guidance to the final and thus may not be
fully ascertainable at the time registration is required. In addition, these concepts require
entities to collect information that may not be readily available, and that may require
them to create new or modify existing systems to process this information, all of which
will require sufficient time to be implemented smoothly and successfully.

Recommendation: Any de minimis threshold aggregation requirements should not apply
until sufficient time after the Final Interpretive Guidance has been published in the
Federal Register. "'

We request similar relief from the de minimis threshold aggregation requirement.
Specifically, we request that entities be allowed to conduct the swap dealer de minimis
analysis on a legal entity basis for a period of time. We make this request for several
reasons. First, the Proposed Interpretive Guidance includes provisions relating to the
scope of the aggregation requirement. Entities will not be able to rely on these statements
until the Final Interpretive Guidance is published. Second, aggregation may require
many smaller affiliates and subsidiaries of swap dealers to register as swap dealers by
virtue of the swap dealing activities of their larger affiliates. Because of the relatively
late introduction of the aggregation requirement, these entities have had a very short
amount of time to prepare for swap dealer registration and regulation. Finally, relief on
the aggregation requirement would have the practical benefit of phasing in the
effectiveness of Title VII requirements starting with the swap dealers with the most

' We note that we do not believe registration should be required for central booking entities
whose exposure to the swaps markets arises only by virtue of interaffiliate swaps. In addition, we believe
that a non-U.S. entity should not have to register solely as a result of being guaranteed by a U.S. person.
These issues will be addressed more completely in our comment letter to the Commission in response to the
Proposed Interpretive Guidance.

' We separately note that we believe the aggregation requirement is generally inappropriate. We
will address this topic in our comment letter to the Commission in response to the Proposed Interpretive
Guidance and Proposed Order.




significant nexus to the United States and, later, possibly expanding the scope of swap
dealer registration more broadly.

At a minimum, the Commission should not require non-registered entities to
aggregate their swap dealing activity with that of registered swap dealer affiliates. As we
will discuss more completely in our letter commenting on the Proposed Interpretive
Guidance, we believe that entities should not be required to aggregate swap dealing
positions with any registered Swap Entity affiliates. If all non-U.S. entities under
common control are required to aggregate their swap activities, the determination that
any single entity in the group of affiliates is required to register effectively operates as a
mandate that all such affiliates register. This would have the effect of requiring a number
of smaller, internationally-based entities to register, even if they operate completely
independently of their larger affiliate entities, by virtue of the affiliation. This result
seems unnecessarily burdensome for these smaller entities and appears to be beyond the
scope of Title VII’s extraterritorial reach, as these entities will likely not have a direct and
significant connection with United States commerce.

We note that, even with the relief suggested above, the novel nature of the Title
VII regime and the rapid timeline on which it is being implemented will give rise to
significant complications. As a result, while our members intend to comply with
registration and other regulatory requirements, including any aggregation requirements
that are in place, firms may need to request no-action relief where additional time is
needed for compliance.

Recommendation: Title VII compliance requirements, in addition to the registration
requirement, should employ the Interim Definition proposed above during the Interim
Period.

We believe that Title VII compliance requirements, in addition to the registration
requirement, should employ the Interim Definition proposed above during the Interim
Period. As a result, during the Interim Period, swap dealers would apply Title VII
requirements only to transactions between swap dealers and U.S. persons as defined
under the Interim Definition. Otherwise, non-U.S. swap dealers would need to divide
their counterparties into U.S. persons and non-U.S. persons during the Interim Period,
raising the precise problems the Interim Definition is meant to ameliorate.

Our most pressing concern in this regard relates to the application of reporting
requirements to non-U.S. Swap Entities. The Commission’s Proposed Exemptive Order
would generally provide non-U.S. Swap Entities 12 months to comply with the
Commission’s Entity-Level Requirements, including swap data repository reporting
(“SDR Reporting”), and Transaction-Level Requirements, including real-time reporting.
However, this relief would not extend to transactions between a non-U.S. Swap Entity
and a counterparty that is a “U.S. person.” As a result, if the Exemptive Order were
adopted as proposed, non-U.S. Swap Entities would need to be able to divide their
counterparties into U.S. persons and non-U.S. persons by the date on which they register
in order to take advantage of this relief. As discussed above, it will be difficult, if not




impossible, for Swap Entities to collect sufficient data to analyze their counterparties and
program their systems in time, thereby significantly reducing the usefulness of the
Proposed Exemptive Order’s relief. Similarly, to ensure competitive equality among
entities operating in the United States, we ask that such relief be extended to transactions
between U.S. Swap Entities and non-U.S. persons during the period of exemptive relief.

II.  Entity-Level and Transaction-Level Requirements

The Proposed Exemptive Order conditions its relief on the division between Entity-
Level and Transaction-Level Requirements in the Proposed Interpretive Guidance. As
mentioned above, we believe that any concepts related to the relief available through the
Exemptive Order should be contained in the Final Exemptive Order itself. Because the
Proposed Exemptive Order specifically “incorporates the proposed categories of Entity-
Level and Transaction-Level Requirements, as set forth in the Cross-Border Interpretive
Guidance,”'? for the purpose of commenting on the scope of available relief, we must
necessarily refer to the concepts currently embodied only in the Proposed Interpretive
Guidance.

A. Division into Entity-Level and Transaction-Level Requirements

Recommendation: All forms of swap reporting, including SDR Reporting and large
trader reporting, should be categorized as Transaction-Level Requirements and thereby
be eligible for Transaction-Level relief under the Exemptive Order.

Under the Proposed Interpretive Guidance, SDR Reporting and large trader reporting
are classified as Entity-Level Requirements.”> Real-time reporting, however, is classified
as a Transaction-Level Requirement. We believe it is appropriate for all reporting
requirements to be treated as Transaction-Level Requirements, and thereby be eligible for
Transaction-Level relief under the Final Exemptive Order, since all operate on a
transaction-by-transaction basis.

SDR Reporting is done on a swap-by-swap basis at the time the transaction is first
initiated and throughout the life of the swap. Since both the application and the
enforcement of the SDR Reporting requirement will be addressed on the transaction level,
we believe this requirement is more appropriately categorized as a Transaction-Level
Requirement.  Further, SDR Reporting is conceptually more aligned with the
Commission’s expressed view of Transaction-Level Requirements. Transaction-Level
Requirements “relate to both risk mitigation and market transparency.”* All forms of
swap reporting both increase market transparency and serve risk mitigating functions, but
we believe that swap reporting is “less closely connected to risk mitigation of the firm as

2 Proposed Exemptive Order at 41,114,
" Proposed Interpretive Guidance at 41,224
“1d. at 41,225.




a whole and thus more appropriately applied on a transaction-by-transaction basis.”"

Real-time public reporting is designed to increase regulatory transparency and “support
the fairness and efficiency of markets.”'® Like real-time public reporting, which is
categorized as a Transaction-Level Requirement,'” swap data recordkeeping and the
reporting and recordkeeping requirements set forth in Parts 45 and 46 of the
Commission’s regulations provide a means to increased market transparency.

Recommendation: The relief in the Exemptive Order should apply to certain business
conduct requirements, specifically swap data recordkeeping and internal conflict of
interest requirements, for U.S. swap dealers for trades with non-U.S. counterparties.

During the term of the Exemptive Order, U.S. swap dealers should be provided relief
for swap data recordkeeping and internal conflicts requirements for transactions with
non-U.S. counterparties similar to that provided to non-U.S. swap dealers. These
requirements are transactional in nature, foreign client protection oriented, or depend on
local trading practices.'® This treatment would increase parity between U.S. and non-U.S.
swap dealers and is consistent with our general request to avoid penalizing or rewarding
swap dealers based on the organization of their entities.

Recommendation: Position limits and anti-manipulation rules should be categorized as
Transaction-Level Requirements and thereby be eligible for Transaction-Level relief.

The Proposed Interpretive Guidance does not categorize position limits and anti-
manipulation rules as either Entity-Level or Transaction-Level Requirements. Although
these rules are part of the Title VII compliance requirements more generally, the
Commission has not described their relationship to the rest of the Title VII regulatory
regime. This creates uncertainty as to their application during the period of exemptive
relief.

Position limits and anti-manipulation rules “have a closer nexus to the transparency
goals of the Dodd-Frank Act, as opposed to addressing the risk of a firm’s failure.”"
Since both position limits specifically and anti-manipulation rules more broadly represent
the Commission’s efforts “to diminish, eliminate, or prevent excessive speculation and
market manipulation™ and to enhance market stability and transparency, they satisfy the

5 1d.
19 1d. at 41,227.
714

' Specifically, we refer to §§ 23.201(a)(1), (a)(2), (a)(3) (transaction and position records);
§ 23.201(b)(3) (complaints); § 23.201(b)(4) (marketing and sales materials); § 23.201(d) (records of real-
time reporting data); and § 23.605 (conflicts of interest related to clearing) of Commission regulations.

" Proposed Interpretive Guidance at 41,226.

2 position Limits for Futures and Swaps, 76 Fed. Reg. 71,626, 71,627 (Nov. 18, 2011) (to be
codified at 17 C.F.R. pts. 1, 150 and 151).




market-transparency goals of the Transaction-Level category. Further, like clearing and
margin requirements, which are categorized as Transaction-Level, anti-manipulation
rules can be best enforced on a transaction-by-transaction basis. To the extent that
position limits speak to firm-oriented risk mitigation efforts, they are more similar to the
Transaction-Level Requirements of clearing and margining than to Entity-Level
Requirements such as capital adequacy and chief compliance officer requirements.
Therefore, we believe that both position limits and anti-manipulation rules should be
categorized in the Final Exemptive Order (and later in the Final Interpretive Guidance) as
Transaction-Level Requirements and therefore eligible for exemptive relief.

B. Application of Transaction-Level Requirements

Recommendation: U.S. swap dealers should be entitled to relief from Transaction-Level
Requirements to the same extent as non-U.S. swap dealers and Non-U.S. Branches.

The Proposed Exemptive Order permits non-U.S. swap dealers operating in the
United States, and Non-U.S. Branches operating outside the United States, to postpone
compliance with Transaction-Level Requirements for swaps with non-U.S.
counterparties.”’ The Order does not, however, extend that relief to U.S. swap dealers
transacting with the same non-U.S. persons. We believe that treatment of U.S. swap
dealers and non-U.S. swap dealers operating in the U.S. should be the same when
transacting with non-U.S. counterparties—transactions undertaken between U.S. swap
dealers and non-U.S. counterparties should be exempt from Transaction-Level
Requirement compliance just as non-U.S. swap dealers operating in the U.S. are exempt.
Permitting non-U.S. swap dealers operating in the U.S. to delay compliance with
Transaction-Level Requirements in some circumstances while requiring U.S. swap
dealers to comply in those same circumstances would put U.S. swap dealers at a
competitive disadvantage. Compliance with Transaction-Level Requirements when
transacting with non-U.S. counterparties will create similar operational difficulties for
both U.S. swap dealers and non-U.S. swap dealers operating in the United States.
Consequently, to mitigate the competitive inequalities that result from disparate treatment
of entities operating out of the United States depending on whether they are U.S.- or
foreign-based, we believe that the Final Exemptive Order should clarify that both U.S.
swap dealers and non-U.S. swap dealers operating in the U.S. should be able to benefit
from the availability of Transaction-Level relief during the term of the Exemptive Order
when transacting with non-U.S. counterparties.

Recommendation: ~ The Commission should clarify that the Exemptive Order’s
exemptive relief applies to swaps with a Non-U.S. Branch as a counterparty.

The Proposed Exemptive Order makes clear that a Non-U.S. Branch is eligible for
exemptive relief with respect to Transaction-Level Requirements for trades with non-U.S.

2! proposed Exemptive Order at 41,112.
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persons.”> The technical language is not as clear that the opposite is true—that a non-U.S.
swap dealer entering into a swap with a Non-U.S. Branch is eligible for the same relief.
The definition of “U.S. person” contained in the Proposed Interpretive Guidance would
include Non-U.S. Branches in the definition of U.S. persons.”> While adoption of the
Interim Definition would solve this issue for the Interim Period, for purposes of increased
clarity and to solve the same problem in the time between the Interim Period and the
expiration of the exemptive relief, we ask that the Commission clarify in the Final
Exemptive Order that exemptive relief from compliance with Title VII Transaction-Level
Requirements is available to counterparties to Non-U.S. Branches to the extent those
counterparties would have relief for their transactions with non-U.S. persons.

C. Application of Entity-Level Requirements

Recommendation: The Final Exemptive Order should delay Part 46 historical swap
reporting requirements for a particular reporting counterparty and asset class until 120
days after Part 45 reporting requirements are effective for that reporting counterparty and
asset class.

The Proposed Exemptive Order categorizes the Commission’s Part 45 and Part 46
reporting requirements as Entity-Level Requirements for which no relief is available to
U.S. swap dealers and for which relief is only available to non-U.S. swap dealers for
swaps with non-U.S. person counterparties. ** Part 45 sets out the Commission’s
recordkeeping and reporting requirements (other than real-time reporting requirements)
for swap transactions entered into on or after its effective date.”> Part 46 establishes the
applicability of recordkeeping and reporting requirements with respect to swaps entered
into before that date.”® Compliance with both sets of requirements will necessitate
significant efforts, along with the creation of new systems and procedures, for regulated
entities.

Implementing both new swap reporting and historical swap reporting on the same day
would subject swap reporting infrastructure to the greatest volume of reporting (and
consequently its greatest stresses) on the very first day that such infrastructure is live.
Before a significant amount of historical swap data is uploaded to swap data repositories,

22 proposed Exemptive Order at 41,112.

2 We note that the divergent treatment of Non-U.S. Branches throughout the Proposed
Interpretive Guidance is emblematic of the numerous problems with the definition of U.S. person, as
proposed. We intend to comment on the treatment of Non-U.S. Branches more completely in our response
to the Proposed Interpretive Guidance.

** Proposed Exemptive Order at 41,115. Part 46 is implicated in both Swap Data Recordkeeping
and Swap Data Reporting. Part 45 is mentioned only in the context of Swap Data Reporting.

 See Swap Data Recordkeeping and Reporting Requirements, 77 Fed. Reg. 2136 (Jan. 13, 2012)
(to be codified at 17 C.F.R. pt 45).

%0 See Swap Data Recordkeeping and Reporting Requirements: Pre-Enactment and Transition
Swaps, 77 Fed. Reg. 35,200 (June 12, 2012) (to be codified at 17 C.F.R. pt 46).
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we believe there should be time for issues that arise in reporting new Part 45 trades to be
worked out. Further, as we have argued elsewhere, we believe that phasing in reporting
requirements is the best and most effective way to bring these provisions into effect.?’

Consequently, we believe that the Commission should grant to all market participants
in the Final Exemptive Order a delay of 120 days for reporting of historical swap
information. In particular, compliance with the historical swap recordkeeping and
reporting requirements for a given reporting counterparty and asset class should be
requirzegd 120 days after Part 45 reporting begins for that reporting counterparty and asset
class.

ITI. Technical Aspects of the Exemptive Order and Compliance Plan Draft

A. Availability of Relief

Recommendation: Non-swap dealers/MSPs should be entitled to the same relief as swap
dealers and MSPs.

Certain Title VII requirements, including SDR Reporting and large trader reporting,
apply to swap counterparties that are not swap dealers or MSPs. However, the Proposed
Exemptive Order would not extend relief to these counterparties equivalent to the relief
provided to non-U.S. swap dealers or Non-U.S. Branches. This leads to a particularly
problematic result with respect to SDR Reporting: a swap between a non-U.S. person and
a non-U.S. branch of a registered swap dealer or MSP will be eligible for exemptive
relief, whereas the same non-U.S. person engaging in a transaction with a non-U.S.
branch of a U.S. bank that is not a registered swap dealer or MSP will not be
eligible. To avoid this anomalous result, we ask the Commission to clarify that non-
swap dealer/MSP entities are eligible for exemptive relief to the same extent as registered
swap dealers and MSPs.

*7 See supra note 3.

*® The three classes of transactions addressed in Part 45, in order of their required reporting dates
are: 1) credit default swaps and interest rate swaps with a swap dealer as the reporting counterparty, 2) all
other swaps with a swap dealer as the reporting counterparty (90 days later), and 3) all swaps not covered
in the first two categories (90 days later). Swap Data Recordkeeping and Reporting Requirements, 77 Fed.
Reg. 2136 (Jan. 13, 2012) (to be codified at 17 C.F.R. pt. 45).
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B. SDR and Large Trader Reporting Requirements

Recommendation: The relief granted to non-U.S. Swap Entities with respect to SDR
Reporting and large trader reporting for swaps with non-U.S. counterparties should be
available regardless of whether the non-U.S. Swap Entity is affiliated with a U.S. swap
dealer.

The Proposed Exemptive Order provides that, during the pendency of the order, non-
U.S. Swap Entities that are not affiliates or subsidiaries of a U.S. swap dealer may delay
compliance with the SDR Reporting and large trader reporting requirements for swaps
with non-U.S. counterparties.” However, this relief is not available to non-U.S. Swap
Entities that are affiliated with U.S. swap dealers. At a minimum, the existing proposed
relief for non-U.S. Swap Entities should apply regardless of whether the non-U.S. Swap
Entity in question has an affiliate that is a U.S. swap dealer. If the U.S. affiliates of non-
U.S. Swap Entities are considered in determining the availability of exemptive relief,
non-U.S. subsidiaries or affiliates of similarly situated parent firms may be subject to
different regulatory treatment, even in a situation where the home-jurisdiction swap
activities are comparable. Further, the presence of a U.S. affiliate in the larger corporate
structure that includes a non-U.S. swap dealer does not suggest that the non-U.S. swap
dealer will be any better equipped or prepared to comply with SDR Reporting and large
trader reporting. Different legal entities, in many cases, use different technology systems
to satisfy different sets of local requirements.

Because SDR Reporting and large trader reporting will have to be satisfied with
respect to individual transactions, these requirements likely cannot be satisfied with a
single firm-wide solution. Rather, each individual entity will have to come into
compliance individually. Thus, the fact that a non-U.S. swap dealer has a U.S.-registered
swap dealer affiliate that will have to comply with SDR Reporting and large trader
reporting does not suggest that implementation of the requirement will be smoother for
such non-U.S. swap dealer.®® We therefore request that the Commission clarify in the
Final Exemptive Order that the reporting relief currently proposed is available to all non-
U.S. Swap Entities, regardless of their affiliation with U.S. swap dealers.

** Proposed Exemptive Order at 41,119.

%% Moreover, the fact that a non-U.S. Swap Entity has a U.S. affiliate does not mean that these
entities are part of a “U.S.-based affiliated group.” Id. at 41,112. The Commission’s stated goal is its
“supervisory interest in data related to the swap activities of non-U.S. swap dealers and non-U.S. MSPs that
are part of a U.S.-based affiliated group.” Id. It is incorrect to assume that all non-U.S. Swap Entities that
happen to have a U.S. affiliate are part of a U.S.-based affiliated group. Making such an assumption will
deny certain non-U.S. Swap Entities the benefit of appropriate exemptive relief.
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Recommendation: The Commission should take into account the issue of foreign
jurisdictions’ privacy laws.

Additional time is needed for the Commission and market participants to address
concerns arising from client confidentiality requirements under the local law of certain
non-U.S. jurisdictions, some of which may even apply to transactions with U.S. persons.
This is a complicated issue that requires consultation with local regulators. At least two
dozen jurisdictions have been identified where local law prohibits the disclosure of client
names to non-local regulators that do not currently have an information-sharing treaty or
agreement in place with the local regulator, some of which cannot be satisfied by
counterparty consent. One solution could be to mask client identities, consistent with the
approach taken in the OTC Derivatives Supervisors Group global trade repository.

As this delicate issue requires more time for the Commission to consider and to
develop possible alternative solutions, we suggest that during the term of the Exemptive
Order, swap dealers should be permitted to mask client information from SDR Reporting,
provided that the failure to do so would violate non-U.S. legal requirements. During this
time, the Commission should work with foreign regulators to address these problems. To
the extent that these problems are not solved before reporting is required for U.S. persons,
market participants may need to ask for additional relief from specific reporting
requirements, such as for historical swaps.

C. Length of Proposed Exemptive Relief

Recommendation: The end of the Proposed Exemptive Order’s relief should be tied to
publication of the Final Exemptive Order, rather than that of the proposal, in the Federal
Register.

As proposed, the relief offered by the Exemptive Order would expire 12 months after
the publication of the Proposed Exemptive Order in the Federal Register.”’ The full
scope of the available relief will not become apparent, however, until the relief is
finalized and the Final Exemptive Order is published in the Federal Register.
Consequently, we believe that the expiration of the relief should be determined relative to
the publication of the Final Exemptive Order. To the extent that the Final Exemptive
Order differs from the Proposed Exemptive Order, affected entities would be deprived of
the benefit of a one-year transition period.

Since the full range of exemptive relief will not become evident until the Final
Exemptive Order is published, we believe that the transition time provided by the relief
can only be meaningful if measured from that final date. The proposed timing could
present a scenario in which compliance requirements come into effect only shortly before
the exemptive relief expires. An abbreviated exemptive relief period could deprive non-
U.S. Swap Entities of the benefits that the proposed exemptive order seeks to provide.

31 1d. at 41,110.
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Recommendation: The Commission should develop a process to extend exemptive relief
where potentially comparable foreign requirements are proposed but not yet final, or
where the Commission has not completed comparability determinations.

The Proposed Exemptive Order provides that exemptive relief for non-U.S. Swap
Entities will expire 12 months after it is published in the Federal Register. Non-U.S.
Swap Entities, however, may intend to apply for substituted compliance but may operate
in jurisdictions where final rules have not yet come into effect or for which the
Commission has not made a comparability determination. In those circumstances, the
non-U.S. Swap Entities may be subject to U.S. regulations for the period of time between
the end of relief and the finalization of home-jurisdiction regulations, plus the length of
time it takes the Commission to make an accompanying comparability determination.

As a result, we believe that non-U.S. Swap Entities should remain subject to the Final
Exemptive Order’s relief until substituted compliance is available rather than needing to
build the technological, operational and compliance systems required to comply with U.S.
law for a short interim period. This should be the case so long as that period of time is
anticipated to be reasonably brief and the Commission anticipates a possibility that the
finalized regulations will be sufficiently comparable.

Further, we believe that the Commission should provide for an interim process in
which non-U.S. Swap Entities may present, as part of their compliance plans, the enacted
legislation or regulation regarding swap regulation, along with the anticipated
effectiveness dates and scope of home-jurisdiction regulations not yet finalized. Based
on these presentations, the Commission could exercise discretionary authority to extend
exemptive relief for a reasonable period of time. This extension would allow for
smoother transitions, both for regulated entities and for the markets in which they operate.
It would also provide for better harmonization among U.S. and non-U.S. swap
regulations.

In particular, we propose that the Commission allow a non-U.S. entity, group of
entities or a foreign regulator to, at any time, apply to the Commission for a six-month
extension during which the non-U.S. entities would remain exempt from Title VII
requirements in anticipation of the finalization of home-jurisdiction swap regulations and
the requisite comparability analyses. Upon receipt of this application, the Commission
would be required to respond within 30 days to notify the applicant of the Commission’s
determinations.  This process would allow the Commission to make reasonable
allowances for the transition time required by 1) non-U.S. entities that may be subject to
a range of swap regulations internationally, 2) non-U.S. jurisdictions that are beginning to
create swap regulatory regimes and 3) the Commission itself, which must evaluate those
regimes for comparability as they come into existence.

We recognize that extension of the exemption period will not be appropriate in those
instances where no legislation exists and finalization of home-country regulations is too
remote. In those circumstances, the expiration of the 12-month relief period should
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coincide with the full effectiveness of the U.S. regulations for the affected non-U.S. Swap
Entities.

D. Compliance Plans

Recommendation: The Commission should clarify that the initial compliance plans
required to apply for Exemptive Order relief need only provide a basic indication of a
non-U.S. entity’s desire to seek substituted compliance.

The Proposed Exemptive Order conditions exemptive relief on registration and filing,
within 60 days of registration, “a compliance plan addressing how [the swap dealer] plans
to comply, in good faith, with all applicable requirements under the CEA and related
rules and regulations upon the effective date of the Cross-Border Interpretive
Guidance.” As proposed, the compliance plan would need to contain an indication of
whether the non-U.S. Swap Entity intends to seek a comparability determination and,
where the entity intends to comply with home-jurisdiction requirements, a description of
those requirements.®® Both of these requirements presuppose a level of development for
home-jurisdiction swap regulatory regimes which is likely an unreasonable expectation
for the time frame allotted. Most foreign regimes’ swap regulations are not as fully
formed as are those of the United States, and without a robust and complete foreign
regulatory regime, non-U.S. Swap Entities will be effectively unable to provide
compliance plans satisfying the Commission’s desired level of detail before the appointed
deadline.

We therefore request that the Commission clarify the purpose of and its expectation
around the compliance plan. We believe that the primary purpose of the compliance plan
requirement is to notify the Commission of those provisions for which a swap dealer
intends to seek substituted compliance to allow the Commission to begin its
comparability analysis wherever possible. Since the compliance plans are separate from
the required applications for comparability determinations, we do not interpret the
compliance plan requirements to be as detailed or specific as those for comparability
determinations, particularly given the short time frame in which compliance plans must
be submitted and the fact that many foreign jurisdictions have not yet finalized their swap
regulatory regimes. Rather, we interpret the compliance plans to require a more general
description of the laws and provisions for which regulated entities plan to seek
substituted compliance.

Further, the Commission has indicated that the plans should be updated as new
foreign regulatory regimes emerge,”* further buttressing our view that initial compliance
plans need not undertake a detailed analysis of foreign regulatory regimes. We believe

2 1d. at 41,113.
3 1d
3% 1d n.22.
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that these updates should also not undertake a thorough analysis of the specific provisions
as finalized, but rather call the Commission’s attention to the new availability of these
new foreign laws and notify the Commission of a non-U.S. Swap Entity’s intent to seek
substituted compliance for these provisions. This reading of the compliance plan
requirement would allow non-U.S. Swap Entities to meet the required deadlines for filing
the necessary documentation to apply for exemptive relief while taking a more realistic
view towards the type and quality of information that will be available by the required
deadline.

Consequently, we believe that compliance plans should take the form of notice filings
in which non-U.S. Swap Entities notify the Commission of their intent to seek
comparability determinations as foreign regulators finalize the applicable home-
jurisdiction requirements.

IV. Other Issues

Recommendation: 'The Commission should coordinate its cross-border Title VII
regulations with the SEC, including the prudential regulators and foreign regulators.

The regulated entities that will have to comply with both the Final Interpretive
Guidance and Final Exemptive Order will likely be subject to other regulators’ rules.
Without explicit efforts among regulators to harmonize the requirements and compliance
timing, affected entities could be subject to three or more different sets of requirements
for the same aspects of their swaps business. In addition to being extremely burdensome,
there are a number of swap transaction requirements, such as clearing, where only one
requirement can practically be satisfied for a given transaction. This means that
requirements may conflict or, even where they do not, that the most stringent of the
multiple possible regulators will effectively establish the baseline for any given provision,
depriving regulated entities of any comparative relief intended by any of their other
regulators.

We believe that coordination with the Securities and Exchange Commission (the
“SEC”) is critical. Title VII divides jurisdiction of the over-the-counter derivatives
market between the Commission and the SEC. As part of this division of jurisdiction,
Congress explicitly requires the Commission and the SEC to consult and coordinate with
each other to the extent possible.35 In addition, Congress required that the Commission
and the SEC jointly adopt the foundational Title VII rules, such as those defining “swap”
and “swap dealer.” In doing so, Congress expressed its intent that any rules governing
the regulatory scope of the entities and products subject to Title VII requirements should
be defined by these two regulators together.

Rules clarifying the cross-border impact of Title VII are effectively part of the “swap”
and “swap dealer” definitional rules in that, like those rules, the clarification of the cross-

35 See Section 712 of the Dodd-Frank Act.
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border impact of Title VII defines which entities and transactions are subject to Title VII
and which are not. Congress explicitly required that the Commission and the SEC
coordinate on these foundational rules that define the scope of Dodd-Frank, yet the
Commission has proposed the Proposed Interpretive Guidance and the Proposed
Exemptive Order alone. The impact of disparate regulatory actions could be profound: a
concept as fundamental as what entities are defined as U.S. persons could be subject to
different interpretations by the two regulatory agencies. Thus, we believe that the
Commission and the SEC must develop their views of the cross-border application of
Title VII jointly.

Coordination with the prudential regulators is similarly critical, as responsibility for
swap dealer capital and margin requirements is divided, based on an entity’s primary
regulator, between the Commission and the prudential regulators. Differing cross-border
application of margin and capital rules could thus lead to competitive inequalities
between otherwise similarly situated swap dealers.

Finally, because the Proposed Interpretive Guidance and the Proposed Exemptive
Order define the extraterritorial effects of the Commission’s swaps regulation, direct
coordination with international regulators is imperative. Direct communication with
foreign regulators will allow both sets of regulators to take full account of the other’s
perspectives in the regulatory process and will best allow each party to observe the basic
principles of comity while protecting their respective jurisdictions from the systemic risks
presented by underregulation or misregulation of the global swaps market.

* % %

We thank the Commission for its consideration of our comments. If you have any
questions, please do not hesitate to call the undersigned at 202-962-7400.

Sincerely,

N e T

QLSRG

Kenneth E. Bentsen, Jr.
Executive Vice President
Public Policy and Advocacy
SIFMA
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