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February 22, 2010

Mr. David A. Stawick Ms. Elizabeth M. Murphy
Secretary Secretary

Commodity Futures Trading Commission  Securities and Exchange
Three Lafayette Centre Commission

1155 21st Street, N.W. 100 F Street, N.E.
Washington DC 20581 Washington, DC 20549-1090

Re: De Minimis Exception from the Definition of “Swap Dealer” and “Security-Based
Swap Dealer” and Definition of “Eligible Contract Participant”

RIN 3235-AK65 / File No. S7-39-10

Dear Mr. Stawick and Ms. Murphy:

The Regional Dealers Derivatives Committee (the “Committee”) of the
Securities Industry and Financial Markets Association (“SIFMA”)" appreciates the
opportunity to provide the Commaodity Futures Trading Commission (“CFTC”) and the
Securities and Exchange Commission (“SEC” and, together with the CFTC, the
“Commissions”) with comments regarding the de minimis exception from the definitions
of “swap dealer” and “security-based swap dealer” (collectively, “Swap Dealer”) as well
as changes to the definition of “eligible contract participant” (“ECP”) proposed by the
Commissions.”

The de minimis threshold from the definition of Swap Dealer is unnecessarily narrow
and will cause harm to small- and medium-sized businesses seeking to hedge
commercial risks.

Recognizing that not all entities dealing in swaps and security-based swaps
(*“Swaps”) should be registered as Swap Dealers, Sections 721 and 761 of the Dodd-
Frank Wall Street Reform and Consumer Protection Act (the “Dodd-Frank Act”) require

1 SIFMA brings together the shared interests of hundreds of securities firms, banks and
asset managers. SIFMA’s mission is to support a strong financial industry, investor opportunity,
capital formation, job creation and economic growth, while building trust and confidence in the
financial markets. SIFMA, with offices in New York and Washington, D.C., is the U.S. regional
member of the Global Financial Markets Association. For more information, visit www.sifma.org.

2 Further Definition of “Swap Dealer,” “Security-Based Swap Dealer,” “Major Swap
Participant,” “Major Security-Based Swap Participant” and “Eligible Contract Participant,” 75 Fed.
Reg. 80,174 (proposed December 21, 2010) (amending 17 CFR Pts. 1 & 240).
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the Commissions to set de minimis thresholds for Swap activity under which entities will
not be required to register as Swap Dealers. In their proposed rule regarding the
definition of Swap Dealer, the Commissions have proposed a four-factor de minimis test
based on Swap activity over a rolling 12-month look-back period for which:

1. the aggregate effective notional amount of the person’s Swaps measured on a
gross basis may not exceed $100 million;

2. the aggregate effective notional amount of the person’s Swaps with “special
entity” counterparties may not exceed $25 million;®

3. the person may not have more than 15 counterparties, other than Swap Dealers;
and

4. the person may not enter into more than 20 Swaps in the capacity of a dealer.

For the reasons stated below, the Committee believes that the de minimis exception
proposed by the Commissions is unnecessarily narrow, will discourage smaller dealers
from competing in the market and will limit the availability of efficient and cost-effective
intermediation services to small- and medium-sized organizations. Instead of the current
proposal, the Committee believes that the proposed de minimis exception should be
replaced by a safe harbor for entities engaging in less than 500 customer-facing Swaps
per year, as suggested in the Committee’s pre-comment letter to the Commissions dated
November 10, 2010.*

The de minimis exception is unnecessarily narrow and will limit the availability of
efficient and cost-effective intermediation services to small- and medium-sized
organizations.

The Committee believes that the de minimis exception threshold is unnecessarily
narrow.” We believe that the de minimis exception should be available to those
institutions whose level of dealing activity is sufficiently small that exempting them from
regulation as a Swap Dealer will introduce little or no incremental systemic risk. While
the Committee believes that some of its members fit that criterion, we have not yet been
able to identify a single firm in our membership that would qualify for the de minimis
threshold. As a result, we believe that the Commissions have overshot the mark and have
set threshold levels so low as to be unavailable to almost any organization.

% «“Special entity” is defined in the Dodd-Frank Act to include government agencies, any
employee benefit plans as defined in the Employee Retirement Income Security Act of 1974
(“ERISA”), any governmental plan under ERISA, endowments and municipalities.

* The November 10, 2010 pre-comment letter is attached.

® In addition, the Committee is unclear as to how the de minimis threshold was derived.
The Commissions have not offered significant analysis to justify any of the levels of the proposed
de minimis threshold.
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The Committee’s members are regional banks and dealers that serve a number of
key functions that facilitate the access of smaller regional and local end users, including
small community banks, special entities and regional corporate end users, to Swaps.
Most commonly, our members enter into interest rate swaps with these counterparties to
facilitate the hedging of interest rate risk with debt or loan origination or to manage
balance sheet risk more generally. Regional banks and dealers, including our members,
typically hedge their exposure to such Swaps by entering into “back-to-back” Swaps with
larger dealers (“Wholesale Dealers”) that would likely be required to register as Swap
Dealers under Title VII. These Wholesale Dealers, in turn, hedge their exposure under
these Swaps either in the interdealer Swap market or in other markets. In this way, our
members are able to serve as vital intermediaries to a customer segment typically not
served by larger dealers. In addition, smaller end users often prefer to interact with
regional firms who are perceived to provide more time and attention as part of a broader
institutional and personal relationship.

We believe that regional end users will suffer as result of the narrow de minimis
exception proposed. Due to the prohibitive costs of Swap Dealer registration, regional
banks and dealers will either choose to exit the Swap market or curtail activities and pass
on the increased costs of entering into Swaps to the small- and medium-sized customers
that are their counterparties. This is particularly the case because Swap businesses are
often ancillary to the core operations of such regional banks and dealers, which makes the
fixed costs associated with setting up the registration and compliance regimes too great to
justify these activities. As a result, regional end users may face limited or no access to
intermediation channels to hedge their risks or incur disproportionately higher hedging
costs, which would, in turn, result in increased costs for the products and services offered
by these end users. For example, if a small community bank is unable to hedge floating
rate risk and thereby provide fixed rate funding to local businesses, it is likely that
business expansion will be constrained due to higher or more variable costs. This is
particularly problematic in light of the large refinancing needs that analysts have
projected over the next several years, for which floating rate commercial borrowers will
need to enter into fixed-for-floating interest rate swaps.

The de minimis exception should be an objective, non-exclusive safe harbor of 500
transactions per year.

On November 10, 2010, the Committee submitted a pre-comment letter to the
Commissions suggesting a de minimis exception structured as a safe harbor for any entity
that engages in no more than 500 customer-facing Swaps per year. We further suggested
that Swaps entered into solely for the purpose of hedging such customer-facing Swaps be
treated as part of the original transactions and disregarded (i.e., not counted) for purposes
of this test. We continue to believe that a such an exception strikes a reasonable balance
and does not conflict with or impede the overall goals inherent in the Swap Dealer
registration requirements.



\

sifma

Invested in America

Aside from the fact that a 500 transaction de minimis exception safe harbor
would be more inclusive of intermediating regional banks and dealers, we believe it
better reflects the purpose of the de minimis exception in the statute for a number of
reasons. First, we believe that a de minimis exception based on the notional value of
Swaps entered into by an entity is not appropriate. The Commission appears to base its
two notional thresholds on its assertion that “small” Swaps have a notional of $5 million,
presumably arguing that only “small” Swaps should be covered by the de minimis
exception. However, entering into a few “large” Swaps does not make a dealer
systemically risky or indicate that the dealer is a true Swap Dealer; in fact, many small
regional banks and dealers, while primarily operating in small Swaps, may enter into few
transactions of greater size for customers who need to hedge larger risks.

Second, the Committee does not believe that the number of counterparties,
particularly a number as low as 20 per year, is a good proxy for activity requiring
regulation as a Swap Dealer. As stated above, regional banks and dealers enter into
Swaps as an intermediation function for small- and medium-sized local end users. Since
many entities require such services, a single regional bank or dealer may enter into Swaps
with numerous counterparties. There is no functional reason why an entity with more
than 20 counterparties should be a Swap Dealer.

In contrast, the 500-transaction test suggested above would be consistent with the
exception from the definition of “broker” in the Securities Exchange Act of 1934 (the
“Securities Exchange Act”) for banks that engage in ho more than 500 transactions in
securities in a calendar year, which is similarly a “de minimis exception.”® In addition, it
would be consistent with the Exchange Act Rule 3a5-1 exception from the definition of
“dealer” for entities that engage in or effect riskless principal transactions if the number
of such riskless principal transactions during a calendar year combined with transactions
in which the bank is acting as an agent for a customer does not exceed 500.”

We do not believe that a 500-transaction test is over-inclusive. In ISDA’s 2010
Operations Benchmarking Survey,® respondents reported average monthly volumes in
interest rate derivatives alone to be 20,528 transactions, and the 37 “small dealer”
respondents reported average monthly volumes of 411 transactions.’ This stands in stark
contrast to our proposal for an annual de minimis threshold of 500 transactions.

® Securities Exchange Act Section 3(a)(4)(B)(xi).
" Securities Exchange Act Rule 3a5-1.
8 See http://www.isda.org/statistics/.

® This number is inclusive of new trades, novations and terminations.
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The definition of ECP should be expanded to include end users entering into Swaps in
connection with commercial risks.

Commodity Exchange Act Section 2(e) and Securities Exchange Act Section 6(1),
as amended by the Dodd-Frank Act, prohibit non-ECPs from entering into Swaps other
than on a designated contract market or exchange.'® Prior to the Dodd-Frank Act, the
small- and medium-sized entities described above were able to enter into swaps to hedge
interest rate and other risks through reliance on the “line of business exemption” in the
CFTC’s 1989 Policy Statement Concerning Swap Transactions, which clarified that
transactions would not constitute illegal off-exchange futures and could be entered into
bilaterally if they:

had individually tailored terms;

did not have exchange-style offset;

were not subject to a clearing organization or margin system;
were undertaken in conjunction with a line of business; and
were not marketed to the public.'*

As many of the small- and medium-sized commercial businesses described above are not
ECPs, requiring non-ECPs to transact Swaps on a designated contract market or
exchange would effectively nullify the “line of business” exemption. As a result, these
small- and medium-sized commercial businesses would face higher costs or not be able
to enter into Swap transactions to hedge the specific risks related to their businesses,
including interest rate risk. Therefore, the Committee requests that the Commissions
expand the definition of ECP, using the authority provided by Congress in Commodity
Exchange Act Section 1a(18)(C), to include commercial end users entering into Swaps in
connection with their business.

10 See Dodd-Frank Act Sections 723 and 763.

1 policy Statement Concerning Swap Transactions, 54 Fed. Reg. 30,694 (July 21, 1989),
as affirmed by the CFTC over time.
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The Committee thanks the Commissions for the opportunity to comment on the
proposed de minimis exception from the definition of Swap Dealer and the definition of
ECP. If you have any questions, please do not hesitate to call Kyle Brandon at 212-313-
1280 or the undersigned at 202-962-7400.

Respectfully submitted,

Qs

Kenneth E. Bentsen, Jr.
Executive Vice President
Public Policy and Advocacy, SIFMA
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November 10, 2010

Mr. David A. Stawick

Secretary

Commodity Futures Trading Commission
Three Lafayette Centre

1155 21st Street, N.W.

Washington DC 20581

Ms. Elizabeth M. Murphy

Secretary

Securities and Exchange Commission
100 F Street, N.E.

Washington, DC 20549-1090

Dear Ms. Murphy and Mr. Stawick:

The Regional Dealers Derivatives Committee (the “Committee”) of the Securities
Industry and Financial Markets Association (“SIFMA”) appreciates the opportunity to
provide the Commaodity Futures Trading Commission (“CFTC”) and the Securities and
Exchange Commission (“SEC” and, together with the CFTC, the “Commissions”) with
comments on the swap dealer and security-based swap dealer (collectively, “Swap Dealer”)
registration requirements and the end user clearing exemption for swaps and security-based
swaps (collectively, “Swaps”) in Title VII (“Title VI17) of the Dodd-Frank Wall Street
Reform and Consumer Protection Act (“Dodd-Frank”). The Committee particularly
appreciates the opportunity to comment prior to proposed rulemaking by the Commissions in
these important areas.

De Minimis Exception to Designation as Swap Dealer

The de minimis exception to designation as a Swap Dealer should be available to
regional banks and dealers that intermediate regional Swap markets.

The Dodd-Frank definition of “swap dealer” states:

! SIFMA brings together the shared interests of hundreds of securities firms, banks and asset
managers. SIFMA’s mission is to support a strong financial industry, investor opportunity, capital
formation, job creation and economic growth, while building trust and confidence in the financial
markets. SIFMA, with offices in New York and Washington, D.C., is the U.S. regional member of the
Global Financial Markets Association. For more information, visit www.sifma.org.
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“[t]he [CFTC] shall exempt from designation as a swap dealer an entity that engages in
a de minimis quantity of swap dealing in connection with transactions with or on
behalf of its customers. The [CFTC] shall promulgate regulations to establish factors
with respect to the making of this determination to exempt.”?

The definition of “security-based swap dealer” contains a parallel de minimis exception.® The
Committee believes that this exemption should clearly cover regional banks and dealers that
provide a limited number of Swaps to regional end users.

Regional banks and dealers serve a number of key functions that facilitate the access of
smaller regional and local end users to Swaps. First, regional banks and dealers enter into
interest rate swaps with community banks for the purpose of hedging the community banks’
interest rate risk. Second, regional banks enter into interest rate swaps with their customers in
connection with their lending activities. Third, regional banks and dealers provide interest rate
and other Swaps to corporate end users and municipalities in connection with the financing
activities of those entities. Such regional banks and dealers typically hedge their exposure to
such Swaps by entering into “back-to-back” Swaps with larger dealers (“Wholesale Dealers™)
that would likely be required to register as Swap Dealers under Title VII. These Wholesale
Dealers, in turn, hedge their exposure under these Swaps either in the interdealer Swap market
or in other markets.

An objective non-exclusive safe harbor for the de minimis exception from the
definition of Swap Dealer is needed to provide certainty to regional banks and dealers.

To ensure the smooth functioning of this regional segment of the Swap market, the
Committee believes that it is important that regional banks and dealers that provide a limited
number of Swaps have certainty as to their regulatory status under Title VII. Without such
certainty, regional banks and dealers may be discouraged from entering into Swaps for fear of
triggering a Swap Dealer registration requirement. If such Swaps are less available, lending
and financing, as well as risk management, at the regional level by smaller banks, businesses
and municipal governments likely will be impaired.

In particular, the Committee proposes that the Commissions adopt a safe harbor from
designation as a “swap dealer” with the CFTC or a “security-based swap dealer” with the SEC
for any entity that engages in no more than 500 customer-facing swap or security-based swap
transactions per year, respectively. Swaps entered into solely for the purpose of hedging such
customer-facing Swaps are essentially part of the original transactions and should be
disregarded (i.e. not counted) for purposes of this test. In addition, we believe that swaps
entered into by an insured depository institution in connection with originating a loan for a

2 Dodd-Frank Sec. 721.

% Dodd-Frank Sec. 761.
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customer should be disregarded for the purposes of this test, consistent with the exclusion of
such swap activity from the designation of a “swap dealer” in Dodd-Frank. The 500-
transaction test would be consistent with the exception from the definition of “broker” in the
Securities Exchange Act of 1934 (the “Exchange Act”) for banks that engage in no more than
500 transactions in securities in a calendar year, which is similarly styled as a “de minimis
exception.” * In addition, it would be consistent with the Exchange Act Rule 3a5-1 exception
from the definition of “dealer” for entities that engage in or effect riskless principal
transactions if the number of such riskless principal transactions during a calendar year
combined with transactions in which the bank is acting as an agent for a customer does not
exceed 500.°

The Committee believes that a de minimis exception based on the notional value of
Swaps entered into by an entity would not be a useful metric. Notional amounts do not reflect
the extent to which a particular entity is acting as a dealer in Swaps; they generally are
computational figures that have no real meaning. Moreover, Title VII provides a separate
mechanism for oversight of Swap market participants with large outstanding Swap positions —
registration and regulation as “major swap participants” and “major security-based swap
participants” (collectively, “MSPs”). Reading the Swap Dealer definition to incorporate the
size of outstanding positions, which is not part of the definition, would render the MSP
designation superfluous, particularly because the regulation of Swap Dealers and MSPs is
nearly identical.

Commercial Risk and the End User Exception from Mandatory Clearing

The commercial risk exception from mandatory clearing should include Swaps
entered into by a non-financial entity, including a municipality or other government entity
(collectively, “municipalities™), to hedge or mitigate any risk incurred by such an entity in
connection with its business.

The Dodd-Frank Act generally requires all Swaps to be cleared. Congress provided an
exception from the mandatory clearing requirement for non-financial entity Swap
counterparties that are using the Swaps to “hedge or mitigate commercial risk” (the
“commercial risk exception™).® However, neither the Commodity Exchange Act nor the

* Exchange Act Section 3(a)(4)(B)(xi).
® Exchange Act Rule 3a5-1.

® Dodd-Frank § 723(a)(3). The exempt counterparty must also notify the relevant Commission
how it generally meets its financial obligations associated with non-cleared swaps.
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Securities Exchange Act, both as amended by Dodd-Frank, provide a definition of
“commercial risk.” Title V11 leaves it to the Commissions to further define the term.’

The Committee proposes that “commercial risk” be defined as “any risk incurred by a
non-financial entity in connection with its business.” The Committee believes this definition
strikes the right balance of allowing end-users of Swaps to hedge and mitigate all risks they
face in connection with their businesses while restricting the commercial risk exception, in
accordance with congressional intent, to non-financial entities. In particular, the Swap still
must be entered into “in connection with its business,” rather than for the purpose of
speculation, in order to qualify. The Committee believes this is consistent with the definition
of “eligible commercial entity” in the Commodity Exchange Act, which includes “with respect
to an agreement, contract or transaction in a commodity . . . an eligible contract participant . . .
that, in connection with its business . . . incurs risks, in addition to price risk, related to the
commodity.”®

The Committee also believes that the definition of commercial risk must include risks
involved in financing an entity’s activities as well as those in connection with producing goods
and services. A definition of “commercial risk” that does not include risks related to financing
would inhibit the ability of end users to enter into Swaps to decrease the risks generated by
their commercial activities. End users often must finance their capital projects and working
capital, as well as their production of goods and services. Restricting the definition of
“commercial risk” to only those risks directly related to the production of a good or service
would inhibit the ability of business entities to ultimately produce those goods or services as a
result of the inability to hedge financial risks.

The legislative history of the commercial risk exception makes it clear that
congressional intent was for a broad exception for non-financial entities, not a narrow
exemption meant only for risks directly related to the production of goods and services. The
version of Title VII originally passed by the Senate limited the availability of the exemption to
“commercial end users,” non-financial entities that have as their “primary business activity”
one of many enumerated lines of business, who were using the Swap to directly hedge that
business. However, in conference, the provision was modified. The requirement that the
counterparty be a “commercial end user” and that the risk hedged or mitigated be directly
related to an enumerated set of activities was replaced by a provision that the exception is
available to any non-financial entity that uses the Swap to hedge or mitigate “commercial
risk.” The Committee believes this indicates congressional intent to broaden the exception to
encompass the full set of risks that non-financial entities face in connection with their

" Section 721 explicitly states that the CFTC “may adopt a rule to define to define ... the term
‘commercial risk’ ....” Section 761 explicitly states that the SEC “may, by rule, further define ... the
term ‘commercial risk’ ....”

87 U.S.C. 1a(17). The definition was not amended by the Dodd-Frank Act.

4
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businesses. Furthermore, it implies that “commercial risk” means something different than the
enumerated lines of business listed in the Senate draft.

In addition, the Committee believes that the CFTC and SEC should make clear that the
commercial risk exception will be available to municipalities for the Swap transactions they
enter into to hedge or mitigate risk. Municipalities are in the business of providing goods and
services to their citizens. They are not financial entities. As such, risks incurred by
municipalities in connection with the goods and services they provide, and the financing of
these activities, should be considered “commercial risks” that may be hedged or mitigated
through Swaps that are not required to be cleared. Municipalities using Swaps for these
purposes do not create systemic risk and, like businesses engaging in Swaps for parallel
purposes, should not be required to bear the cost of clearing, which could discourage hedging.
For example, municipalities issue debt to support police and fire protection, build and maintain
infrastructure, and provide various community services. They often use swaps to hedge their
interest rate risk in connection with that debt. The Commissions should make it clear that such
uses of funds by municipalities are commercial within the meaning of the statutory provision
and thus the associated swaps constitute “hedging or mitigating commercial risk.” The
Committee believes that if Congress had not intended municipalities to be eligible for the
commercial risk exception, municipalities specifically would have been included along with
“financial entities” as those for whom the commercial risk exception is not available.

The Commissions should exercise their authority to exempt small banks from the definition
of “financial entity.”

The commercial risk exception is only available to non-“financial entities.” *“Financial
entity” is defined in Dodd-Frank to include, among others, persons predominantly engaged in
the business of banking or activities that are financial in nature. However, the Commissions
are each required to consider whether small banks, savings associations, farm credit system
institutions and credit unions should be exempted from the definition of “financial entity,”
which would make the commercial risk exception available to these entities.®

We believe that the Commissions should exercise their exemptive authority with
respect to these small institutions in order to facilitate the access of smaller regional and local
end users to Swaps without requiring these institutions to bear the cost of clearing for Swap

° The statute provides, as examples, depository institutions, farm credit system institutions and
credit unions each with total assets of $10 billion or less. However, it is clear that these are examples,
rather than a limit as to what types of entities may be excluded from the definition. As House
Agriculture Committee Chairman Collin Peterson noted in a colloquy on the House floor: “The language
says that institutions to be considered for the exemption shall include those with $10 billion or less in
assets. It is not a firm standard. Some firms with larger assets could qualify, while some with smaller
assets may not. The regulators will have maximum flexibility when looking at the risk portfolio of these
institutions for consideration of an exemption.” 156 Cong. Rec. H5246 (June 30, 2010).
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activity that does not pose systemic risks.'® In particular, we believe that “commercial risk”
should be understood in this context to allow these institutions to enter into uncleared trades to
hedge transactions with regional and local end users, as well as to hedge their own exposure to
interest rate risk. We believe this is consistent with congressional intent as evidenced by the
requirement to consider exemptions for smaller entities from the definition of “financial
entity.”

The Committee thanks the Commissions for the opportunity to comment in advance of
their rulemaking on Swap Dealer registration requirements and the commercial risk exception.
If you have any questions, please do not hesitate to call Cory N. Strupp at 202-962-7440 or the
undersigned at 202-962-7400.

Respectfully submitted,

4

Kenneth E. Bentsen, Jr.
Executive Vice President
Public Policy and Advocacy
SIFMA

1% House Financial Services Committee Chairman Barney Frank noted during a meeting of the
House-Senate Conference Committee on Dodd-Frank: “The effect of what we did was we do think that
municipalities and small banks, credit unions and farm credit banks under $10 billion should be not
automatically covered. That is that they are hedging their own risks. They would not be swept in.”
Transcript of Hearing, House-Senate Conference Committee Holds a Meeting on the Wall Street Reform
and Consumer Protection Act (June 24, 2010).
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