
                                       

 

December 8, 2010 

Via Electronic Mail (rule-comments@sec.gov) 

U.S. Securities and Exchange Commission 
100 F Street, N.E.  
Washington, DC 20549-1090 
Attention:  Florence E. Harmon, Deputy Secretary  

COMMENT LETTER AND PETITION FOR DISAPPROVAL 

Re: Notice of Filing and Immediate Effectiveness of Proposed Rule Change by 
NYSE Arca, Inc. Relating to Fees for NYSE Arca Depth-of-Book Data, File 
No. SR-NYSEArca-2010-97, Exchange Act Release No. 63291 (Nov. 9, 2010) 
(the “Notice”) 

Dear Ms. Harmon: 

We appreciate the opportunity to comment on the above-captioned notice, under which 
NYSE Arca, Inc. (“NYSE Arca” or the “Exchange”) proposed a rule change to authorize 
market data fees for the receipt and use of depth-of-book market data that NYSE Arca 
makes available.1  The proposed rule change became effective upon filing with the U.S. 
Securities and Exchange Commission (the “Commission”) under Section 19(b)(3)(A) of 
the Securities Exchange Act of 1934, as amended (the “Exchange Act”).2  The 
Commission published the Notice for comment on November 17, 2010.3  For the reasons 
set forth below, and because NYSE Arca’s actions are inconsistent with the recent 
decision of the United States Court of Appeals for the District of Columbia Circuit in 
NetCoalition v. Securities and Exchange Commission (“NetCoalition”),4 we respectfully 
petition the Commission to temporarily suspend the proposed rule change under recently-
amended Section 19(b)(3)(C) of the Exchange Act5 and institute proceedings to 
disapprove (or properly approve) those changes under Section 19(b)(2)(B) of the 
Exchange Act.6   

                                                 
1  Self Regulatory Organizations; Notice of Filing and Immediate Effectiveness of 

Proposed Rule Change by NYSE Arca, Inc. Relating to Fees for NYSE Arca 
Depth-of-Book Data, Exchange Act Release No. 63291; File No. SR-NYSEArca-
2010-97 (Nov. 9, 2010); 75 Fed. Reg. 70311 (Nov. 17, 2010). 

2  15 U.S.C. § 78s(b)(3)(A) (2010). 
3  See 75 Fed. Reg. 70311 (Nov. 17, 2010). 
4  615 F.3d 525 (D.C. Cir. 2010).   
5  15 U.S.C. § 78s(b)(3)(C) (2010). 
6  15 U.S.C. § 78s(b)(2)(B) (2010). 
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I. BACKGROUND AND OVERVIEW 

In NetCoalition, the D.C. Circuit held that the Commission lacked a sufficient basis to 
approve NYSE Arca’s proposed rule change as “fair and reasonable” under the Exchange 
Act. While purporting to comply with the NetCoalition decision, the proposed rule raises 
the same arguments that were rejected by the Court, refuses to follow the Court’s 
teaching that costs should be considered in assessing the reasonableness of the fees, and 
supplies no new or substantial evidence to support the conclusion that the proposed fees 
are “fair and reasonable” and otherwise compliant with the Exchange Act.7  NYSE Arca 
also erroneously suggests that the Dodd-Frank Act insulates the proposed fees from 
Commission scrutiny. 

In re-proposing the same fees that were previously rejected as unsubstantiated, NYSE 
Arca shows total disregard for the ruling of the D.C. Circuit.  Based on the “seriousness 
of [the] order’s deficiencies,” the appeals court vacated the Commission’s earlier Direct 
Order approving the NYSE ArcaBook fees8 and remanded for “further proceedings 
consistent with this opinion.”9  NYSE Arca, supported by the Commission, then sought 
panel rehearing, arguing that the relief ordered by the Panel – vacatur as opposed to 
remand – was unwarranted and that NYSE Arca should be allowed to supplement the 
record on remand while continuing to charge the disallowed fees.10  On October 25, 
2010,  the D.C. Circuit denied the petition for rehearing, and on November 9, 2010, the 
Court’s mandate issued.  The effect of the Court’s vacatur is that the prior order is 
“annulled, voided, rescinded, or deprived of force.”11  Nonetheless, NYSE Arca proposes 
to continue to assess the very same fees that have been in effect since the Direct Order.12  
The result is that investors continue to be subjected to fees that have not been determined 
to be “fair and reasonable,” as the Exchange Act requires.  

As we have previously conveyed to the Commission, time is of the essence in the need 
for the Commission to suspend the effect of these and other similar market data fee rule 
changes proposed by self-regulatory organizations based on invalid grounds and without 

                                                 
7  Under the Exchange Act, the SEC has a duty to ensure that the proposed fees are, 

among other things, “fair and reasonable.”  See 15 U.S.C. § 78k-1(c)(1)(C) (fees 
must be “fair and reasonable” and not “unreasonably discriminatory”); 15 U.S.C. 
§ 78f(b)(4) (exchange must also “provide for the equitable allocation of 
reasonable dues, fees, and other charges among . . . persons using its facilities”). 

8  See Self Regulatory Organizations; NYSE-Arca, Inc.; Order Setting Aside Action 
by Delegated Authority and Approving Proposed Rule Change Relating to NYSE-
Arca Data, Exchange Act Release No. 59039 (December 2, 2008), 73 Fed. Reg. 
74770 (December 9, 2008) (the “Direct Order”). 

9  615 F.3d at 544. 
10  See Int. Pet. Panel Reh’g, Case No. 09-1042, Doc. 1266631 (Sept. 17, 2010); 

Resp’t Resp. to Pet. Panel Reh’g, Case No. 09-1042, Doc. 1271143 (Oct. 12, 
2010). 

11  See AFL-CIO v. Chao, 496 F.Supp.2d 76, 85 (D.D.C. 2007). 
12  See 75 Fed. Reg. at 70312. 



 

3 

any consideration of cost data.13  The proposed rule constitutes an end-run around the 
remand process contemplated by the D.C. Circuit and, if allowed to stand, would be in 
direct conflict with the Court’s ruling.  We therefore urge the Commission to act 
immediately to suspend these and other similar fee rule changes until the Commission 
and the public have had ample time to determine whether they should be disapproved. 

 
II. THE DODD-FRANK ACT DOES NOT IMMUNIZE THE PROPOSED 

FEES FROM SCRUTINY. 

Before discussing the merits, we address the Notice’s erroneous contention that the recent 
amendment to Section 19(b)(3)(A) of the Exchange Act in Section 916 of the Dodd-
Frank Wall Street Reform and Consumer Protection Act of 2010 (the “Dodd-Frank 
Act”)14 reflects a presumption that all fees are constrained by competition and that the 
Commission is therefore relieved of its obligation to ensure that the data fees are “fair 
and reasonable” within the meaning of Sections 11A(c)(1)(C) of the Exchange Act.15  
Neither the plain language of the recent amendment to Section 19(b)(3)(A) of the 
Exchange Act, nor the available legislative history of that amendment, supports the 
contention that the amendment reflects any such presumption.  It is true, as the 
Commission knows, that Section 916 of the Dodd-Frank Act amended paragraph (A) of 
Section 19(b)(3) of the Exchange Act by inserting the phrase “on any person, whether or 
not the person is a member of the self-regulatory organization” after “due, fee or other 
charge imposed by the self-regulatory organization.”16  As a result, all SRO rule 
proposals establishing or changing dues, fees, or other charges are effective immediately 
upon filing regardless of whether such dues, fees, or other charges are imposed on 
members of the SRO, non-members, or both and also regardless of whether such dues, 
fees or other charges are or are not consistent with the provisions of the Exchange Act 
applicable to the Exchange.  To protect against the evident risk of abuse, Section 916 also 
amended paragraph (C) of Section 19(b)(3) of the Exchange Act to read, in relevant part, 
as follows:  
                                                 
13  See Self Regulatory Organizations; Notice of Filing and Immediate Effectiveness 

of Proposed Rule Change by NASDAQ OMX PHLX, Inc. Relating to Market Data 
Feeds, Exchange Act Release No. 62887; File No. SR-PHLX-2010-121 
(September 10, 2010) (“PHLX Notice”); 75 Fed. Reg. 57092 (Sept. 17, 2010); 
Self Regulatory Organizations; Notice of Filing and Immediate Effectiveness of 
Proposed Rule Change by The NASDAQ Stock Market to Establish an Optional 
Depth Data Enterprise License Fee, Exchange Act Release No. 62908; File No. 
SR-NASDAQ-2010-111 (September 14, 2010) (“NASDAQ Notice”; 75 Fed. 
Reg. 57321 (Sept. 14, 2010); Self Regulatory Organizations; Notice of Filing and 
Immediate Effectiveness of Proposed Rule Change by The NASDAQ Stock Market 
to Modify Rule 7019, Exchange Act Release No. 34-62907; File No. SR-
NASDAQ-2010-110; (September 14, 2010); 75 Fed Reg. 57314 (September 20, 
2010).  By letter of October 8, 2010, SIFMA and NetCoalition commented on the 
PHLX and NASDAQ Notice and those comments are incorporated herein. 

14  Pub. L. No. 111-203, H.R. 4173 (June 29, 2010). 
15  15 U.S.C. § 78k-1(c)(1)(C) (2010). 
16  15 U.S.C. § 78s(b)(3)(A) (2010). 
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At any time within the 60-day period beginning on the date of filing of 
such a proposed rule change in accordance with the provisions of 
paragraph (1) [of Section 19(b)], the Commission summarily may 
temporarily suspend the change in the rules of the self-regulatory 
organization made thereby, if it appears to the Commission that such 
action is necessary or appropriate in the public interest, for the 
protection of investors, or otherwise in furtherance of the purposes of 
this title.  If the Commission takes such action, the Commission shall 
institute proceedings under paragraph (2)(B) [of Section 19(b)] to 
determine whether the proposed rule should be approved or 
disapproved.17 

There is no basis for NYSE Arca’s statements in the Notice that Congress amended 
Section 19(b)(3)(A) of the Exchange Act to deem the fees an exchange imposes to be 
subject to competitive forces and therefore per se fair and reasonable.  The plain 
language of Section 19(b)(3)(A)(ii) does not refer to competitive forces in permitting 
rules imposing exchange fees to become effective upon filing with the Commission.  
NYSE Arca does not cite to, and we are not aware of, any legislative history of the Dodd-
Frank Act that suggests that proposed exchange rules establishing or changing fees may 
become effective immediately because such fees are deemed to be subject to competitive 
forces.  The Dodd-Frank Act, moreover, did not amend Section 11A(c)(1)(C), which 
imposes on the Commission a duty to ensure that fees imposed by an SRO, such as 
NYSE Arca are, among other things, “fair and reasonable.”18  

Furthermore, NYSE Arca asserts that the NetCoalition decision “does not address the 
statutory amendments encompassed by the Dodd-Frank Act in any way,” and that “[n]o 
questions relating to the operation or effect of those amendments were before the D.C. 
Circuit” in connection with the decision.19  But if NYSE Arca believed that the Dodd-
Frank Act gives an exchange unfettered authority in charging market data fees, and 
effectively moots any challenge to or review of an exchange’s proposed fee filings, it   
behooved NYSE Arca to have made that view clear to the D.C. Circuit at some point 
before the Court’s decision became final.20  Instead, NYSE Arca actively litigated the 
NetCoalition matter on the merits, hoping to prevail, then sought rehearing after it did 
not.  Never once did NYSE Arca (or the Commission) suggest, including on petition for 
rehearing, that the Dodd-Frank Act rendered the D.C. Circuit’s decision largely 

                                                 
17  As discussed below, Section 19(b)(C) also provides that a proposed rule change 

that has become effective immediately may be enforced by the self-regulatory 
organization “to the extent it is not inconsistent with any provision of [the 
Exchange Act], the rules and regulations thereunder and applicable federal and 
state law.”  Accordingly, such a rule could not be enforced, and fees could not 
lawfully be collected, if the rule did not meet those standards, including, for 
example, applicable federal and state antitrust law. 

18  15 U.S.C. § 78k-1(c)(1)(C) (2010); see also NetCoalition, 615 F.3d at 534. 
19  See 75 Fed. Reg. at 70314 n.17. 
20  The Dodd-Frank Act took effect on July 21, 2010, prior to the D.C. Circuit’s 

decision in NetCoalition. 
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meaningless on the grounds that the exchanges could simply ignore vacatur, by-pass 
remand proceedings altogether, re-file the same proposed fees with the same purported 
justifications as before, and continue to charge those same fees, as if the NetCoalition 
decision did not exist.   

III. NYSE ARCA HAS NOT SHOWN THAT MARKET DATA FEES ARE 
CONSTRAINED BY COMPETITIVE FORCES. 

As the Commission itself has acknowledged, “it obviously would be inappropriate for the 
Commission to rely on non-existent competitive forces as a basis for approving an 
exchange proposal.”21  An exclusive processor, such as NYSE Arca,22 enjoys a 
government-conferred regulatory monopoly over market data that broker-dealers are 
required by law to provide to them for free; accordingly, its fee proposals should be 
granted, if at all, only on the clearest evidence that actual, not theoretical, competition 
effectively constrains the exchange’s pricing power.   

Yet again here, as in NetCoalition, NYSE Arca relies entirely on unsubstantiated and 
analytically flawed theory and speculation to support its contention that significant 
competitive forces constrain its pricing of its ArcaBook product.  Again here, NYSE 
Arca refuses to support its proposal with any evidence of the cost of collecting and 
distributing the market data that comprise the ArcaBook product, despite the 
NetCoalition Court’s admonition that such costs are directly relevant to whether an 
exchange is able to charge a market-based rate or a supracompetitive rate for ArcaBook.  
Again here, NYSE Arca argues for the existence of “alternatives” that the NetCoalition 
Court found were not substitutes at all.   

NYSE Arca also continues to advance the conclusory argument that “order flow 
competition,” and a related theory of “platform competition,” justify the proposed fees, 
despite the fundamental errors in these theories and the lack of evidence to support them.  
Moreover, those theories essentially eliminate any oversight function by the Commission 
of any fee charged by any exchange.  Because the alleged constraints of order 
flow/platform competition will always exist, acceptance of NYSE Arca’s argument 
means that any fee proposed by an exchange for the use of any of its facilities, whether 
market data or otherwise, will be deemed valid and not subject to challenge.  The result 
would be a lack of any semblance of review by the Commission and an abdication of its 
supervisory role in assessing the fairness and reasonableness of an exchange’s facility 
charges.   

A. NYSE Arca Should Have Submitted Cost Data To Support Its Fee 
 Proposal. 

Although NYSE Arca once again fails to submit cost data to support its assertions of 
competitive pricing, it does not and cannot dispute the relevance of such data.  As the 
Court in NetCoalition held, the costs incurred in collecting and distributing depth-of-book 

                                                 
21  73 Fed. Reg. 74770, 74787 (Dec. 9, 2008). 
22  See 15 U.S.C. § 78c(a)(22)(B); NetCoalition, 615 F.3d at 531. 
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data itself are relevant in assessing the reasonableness of the fees an exchange charges for 
the data because “in a competitive market, the price of a product is supposed to approach 
its marginal cost, i.e., the seller’s cost of producing one additional unit.”23  As the Court 
stated: 

Supracompetitive pricing may be evidence of “monopoly,” 
or market power . . . Thus the costs of collecting and 
distributing market data can indicate whether an exchange 
is taking “excessive profits” or subsidizing its service with 
another source of revenue . . .24   

Thus, the cost of producing market data would be direct, if not the best, evidence of 
whether competition constrains NYSE Arca’s ability to impose supracompetitive fees.  
Moreover, as the NetCoalition Court found, the need for cost data “appears to be 
elevated” because of the risk that NYSE Arca, as an “exclusive” provider of its 
proprietary depth-of-book market data, could exercise market power.25   

Rather than complying with the NetCoalition Court’s admonitions about the relevance 
and need for cost data, the Notice continues to assert that the alleged “impractability” of 
“cost-based pricing” justifies ignoring costs.26  As in NetCoalition, this argument attacks 
a straw man, as it has never been our position that the Exchange Act requires strict, cost-
of-service ratemaking.  Thus, the “several documents attesting to the difficulty of cost-
based pricing in this area” cited in the Notice27 sweep wide of the mark.  Rather, we have 
consistently maintained that a proposed fee’s relationship to cost is relevant to the 
competitive-constraint theory, particularly where, as here, the market is essentially a new 
one and the proponent of the fee has proffered little or no evidence of  actual market 
behavior.   

Moreover, citing NYSE Arca’s own words, the NetCoalition Court noted that the 
Exchange must have taken into consideration, in setting its fees, the very costs that it 
claims are too difficult to obtain.  See 615 F.3d at 538 (citing statements that “NYSE 
Arca believes that the proposed market data fees would reflect an equitable allocation of 
its overall costs to users of its facilities,” that, in setting fee levels, NYSE Arca 
considered “the contribution that revenues accruing from Arca Book Fees would make 
toward meeting the overall costs of NYSE Arca’ operations,” and that “market data 
revenues compare favorably to the markets’ cost of producing the data”) (emphasis 
added).28  Indeed, the Commission conceded, at oral argument in the NetCoalition case, 
that NYSE Arca does, in fact, have the ability to assess the cost of its ArcaBook product: 

                                                 
23  615 F.3d at 537. 
24  Id. 
25  Id. at 538. 
26  See 75 Fed. Reg. 70311 at 70317. 
27  75 Fed. Reg. 70311; 70317 & n.44. 
28  See also Comment Letter of Mary Yeager, Corporate Secretary, NYSE Arca, Inc. 

at 12 (Feb. 6, 2007) (NYSE Arca’s market data fees “enable [it] to recover the 
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JUDGE EDWARDS: – obviously the folks who want to 
increase the fee have figured out something because they 
said we want to charge fees because our costs have gone 
up. So, they figured out something. 
MR. PENNINGTON: But they haven’t done any kind of an 
allocation that would be a rate making – 
JUDGE EDWARDS: Well, then how do they know their 
costs went up? 
. . .  
JUDGE EDWARDS: No, but what I’m saying is they made 
the proposal on a significant, significantly because they 
said they were incurring increased costs, so obviously – 
MR. PENNINGTON: Yes. 
JUDGE EDWARDS: – someone figured it out in house, 
and I bet you they can figure it out in house. 
MR. PENNINGTON: Well, they can – 
JUDGE EDWARDS: I'd be stunned if they couldn't. 
MR. PENNINGTON: No, they can figure it out. I'm sure 
that whatever their increase[d] discrete cost is they know 
that. 
JUDGE EDWARDS: Right.29 

In any event, as the NetCoalition Court rightly held, “an agency may not shirk a statutory 
requirement simply because it may be difficult.”  615 F.3d at 539; see also NASD, Inc. v. 
SEC, 801 F.2d 1415, 1420-21 (D.C. Cir. 1986) (“[t]hat it may be difficult to allocate 
costs does not provide an excuse for refusing to do so”).   

In all likelihood, the reason NYSE Arca has not been willing to provide data to the 
Commission, at least for publication in their market data rule filings, is not the difficulty 
of determining those costs but rather the reality that the costs of collecting and 
disseminating depth-of-book data are insignificant.  Indeed, the whole NYSE Arca 
pricing scheme may well collapse of its own weight if the true costs were known.  One 
would have thought that the marginal cost to NYSE Arca of implementing a depth-of-
book product using its existing infrastructure, which is already funded amply by 
consolidated book and other market data revenue, would be de minimis.  This is 
especially true where NYSE Arca or its predecessor had distributed the product free of 
charge for a long period of time, as a form of advertising.  One cannot reasonably 
conclude that NYSE Arca’s marginal cost is greater now than when it charged nothing. 

Following the NetCoalition decision, NYSE Arca cannot maintain, either in accordance 
with binding law or credibly, that “[n]o one has demonstrated why the Commission needs 
to be the arbiter of [an exchange’s costs] to enforce its responsibilities under Section 19 

                                                                                                                                                 
resources that [it] devoted to the technology necessary to produce Arca Book 
data”) (attached hereto as Exhibit A).  

29  Oral Arg. Tr. at 34-35 (attached hereto as Exhibit B). 
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of the Exchange Act.”30  The Commission should suspend this and similar proposed rule 
changes31 and require the exchanges to submit cost data sufficient to demonstrate the 
fairness and reasonableness of their proposed fees.  To that end, we urge a straight-
forward and specific definition of which costs should be included in such an analysis:  
The cost of collecting, consolidating, and distributing the data.  Other costs should be 
funded by listing fees, trading fees, and regulatory fees, not by fees for exclusive market 
data products sold to a captive audience. 

B. NYSE Arca Does Not Support Its Contention That There Are 
 Reasonable Substitutes For Its Depth-Of-Book Data. 

In NetCoalition, the exchanges and Commission posited the existence of several so-called 
“substitutes” for depth-of-book data that allegedly constrain an exchange’s exercise of 
market power, namely (1) core data; (2) depth-of-book data from other exchanges; (3) 
“pinging” orders and (4) the threat of independent distribution of order data by securities 
firms and date vendors acting in concert.32  The D.C. Circuit rejected each of these 
arguments, holding that “the SEC had insufficient evidence before it to conclude that a 
trader interested in depth-of-book data would substitute any of the four alternatives (or 
simply do without) instead of paying a supracompetitive price.”33   

While continuing to maintain that ArcaBook fees “are fair and reasonable” because 
“market participants have alternatives to purchasing ArcaBook data,” 34 the Notice, by 
conspicuous omission, effectively abandons core data, “pinging,” and potential 
collaborative ventures as proffered meaningful alternatives.  Instead, the Notice purports 
to cite new anecdotal “evidence” (and a hypothetical) to support its claim that depth-of-
book data from other trading venues, such as BATS or Nasdaq, effectively constrains 
NYSE Arca’s pricing of ArcaBook.  The Notice falls well short of making the required 
showing. 

According to the Notice, for a one-month period in June 2010, “ten of the top 30 users of 
intermarket sweep orders” (“ISOs”), which are typically used by institutional rather than 
retail investors, did not subscribe to ArcaBook, supposedly evidencing that “they believe 
they have adequate sources of data to submit ISOs without purchasing ArcaBook data.”35  
This anecdotal evidence actually undermines the “substitutability” claim.  The same 
evidence cited in the Notice indicates that 20 firms, accounting for 93% of all PNP ISOs 
(and over half of NYSE Arca Tape A and Tape B trading volume), do purchase 

                                                 
30  75 Fed. Reg. at 70318. 
31  See n.13, supra. 
32  See 615 F.3d at 542. 
33  Id. at 544. 
34  75 Fed. Reg. at 70314. 
35  75 Fed. Reg. at 70315.   
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ArcaBook.36  The ten firms that do not subscribe account for only 7% of ISO orders and 
1% of Tape A and Tape B trading volume.37   

NYSE Arca’s anecdotal evidence thus corroborates the notion that most professional 
traders do regard the ArcaBook product as essential and that, in NYSE Arca’s own 
words, the product was created in response to “customer demand for depth-of-book data,” 
was “a new standard,” and is “what investors want and need in today’s marketplace.”38  
Certainly for most serious investors, who are seeking to maximize trading profits, 
ArcaBook is a unique product for which no substitutes exist.39 

Moreover, for the ten firms that did not subscribe to ArcaBook, the Notice provides no 
information indicating whether those firms ever subscribed to ArcaBook, when or why 
they stopped subscribing if they previously did, and whether they are, in fact, purchasing 
depth-of-book data from alternative trading venues.  It may be that firms are doing 
without the data (which is not the same as substitution) because its supracompetitive 
price has driven them out of the market. 40   

                                                 
36  Id. 
37  According to the Notice, the top 30 firms (including the ten who did not purchase 

ArcaBook) comprise 56% of Tape A and B volume, and the 20 who did subscribe 
account for 54.72%, leaving the ten non-subscribing firms to account for about 
1% of Tape A and B volume.  See 75 Fed. Reg. at 70315. 

38 Press Release, New York Stock Exchange, The New York Stock Exchange 
Receives SEC Approval for NYSE OpenBook Real-Time (April 4, 2006), available 
at www.nyse.com/press/1144146242211.html (emphasis added).  Similarly, 
NASDAQ touts its exclusive TotalView product, which displays depth-of-book 
data for execution in NASDAQ, as “the standard-setting data feed for serious 
traders,” and asks: “Can you really afford to trade with anything less than 
TotalView?”  See Best View of NASDAQ (Sept. 2007) (attached hereto as Exhibit 
C).  

39  See FTC v. Whole Foods Markets, Inc., 548 F.3d 1028, 1038 (D.C. Cir. 2008) 
(“[I]n appropriate circumstances, core customers can be a proper subject of 
antitrust concern.  In particular when one or a few firms differentiate themselves 
by offering a particular package of goods or services, it is quite possible for there 
to be a central group of customers for whom ‘only [that package] will do.’”) 
(citing United States v. Grinnell Corp., 384 U.S. 563, 574 (1966)). 

40  See William M. Landes & Richard A Posner, Market Power in Antitrust Cases, 94 
Harv. L. Rev. 937, 960-61, 978-79 (1981) (explaining that, at certain prices, every 
monopolist faces elastic demand for its products).  See also Pacific Mailing 
Equipment Corp. v. Pitney Bowes, Inc., 499 F. Supp. 108, 111 n.3 (N.D. Cal. 
1980) (“The Court does not consider the alternative of doing without mailing 
machines to be properly includable within the relevant market . . . That choice is 
available to some degree to consumers in nearly every market; to incorporate it in 
the relevant market would lead to ridiculous results.”).  NYSE Arca contends that 
the fact that it lost subscribers when it began charging a fee for ArcaBook 
establishes that its current fees are at the competitive level because it cannot raise 
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The Notice “does not reveal the number of potential users of the data or how they might 
react to a change in price,”41 or “how many traders accessed NYSE Arca’s depth-of-book 
data during the period it was offered without charge – and thus how many traders might 
be interested in paying for ArcaBook.”42  Nor does it provide any empirical evidence of 
“whether the traders who want depth-of-book data would decline to purchase it if met 
with a supracompetitive price.”43  In short, NYSE Arca has done nothing to supply the 
kind of actual “evidence of trader behavior” that the NetCoalition Court indicated was 
needed to support its untested theories.44   

NYSE Arca’s “hypothetical” does not demonstrate that alternatives constrain the fees for 
depth-of-book data.45  The hypothetical assumes a 40% cancellation rate, and overall 
revenue loss, following a price increase from $10 to $15.  But in a truly competitive 
market, a price increase of that magnitude – 50% – should cause almost all users to 
switch.  The test for whether there are substitutes for a product is whether users will 
switch when faced with a “small but significant non-transitory increase in price,” 
generally assumed to be around 5%.46  The hypothetical figures selected by the Exchange 
are of no consequence.  

Depth-of-book data from other trading venues simply are not an economic substitute for 
NYSE Arca’s depth-of-book data.  Each exchange’s data are unique to that exchange.  
Every vendor, Internet portal or broker-dealer must obtain NYSE Arca’s depth-of-book 
data from NYSE Arca alone.  And while market data for each exchange are sold as a 
package, trading is done by security, so a trader will need to buy several data packages to 
have a full picture of liquidity for a given security he or she wishes to trade.  Thus a 
trader who buys only Nasdaq’s depth-of-book feed will be at a significant disadvantage 
when trading in NYSE-listed stocks as to which NYSE has greater depth of book.  As 
even NYSE Arca acknowledges, “the displayed depth-of-book data of one trading center 
does not provide a complete picture of the full market for the security.”47   

Furthermore, it is not correct that retail investors do not need or want access to depth-of-
book data.  Retail investors generally rely on their brokers to select an execution venue 

                                                                                                                                                 
its prices any higher.  See 75 Fed. Reg. at 70315.  As indicated above, given high 
enough prices, every monopolist faces elastic demand for its products.  Thus, the 
fact that NYSE Arca is allegedly constrained at its current price from increasing 
its fees says nothing about whether the current fees are set at the competitive 
level.   

41  615 F.3d at 542-43. 
42  Id. 
43  Id. 
44  Id. 
45  75 Fed. Reg. at 70314. 
46  See 2010 Horizontal Merger Guidelines at 8-13 (Aug. 19, 2010), available at 

http://www.ftc.gov/os/2010/08/100819hmg.pdf; see also NetCoalition, 615 F.3d 
at 542. 

47  Comment Letter of Mary Yeager, Corporate Secretary, NYSE Arca, Inc. at 17 
(Feb. 6, 2007). 
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for their orders, but they very much rely on depth-of-book data to value their portfolios 
and to assess the quality of executions their brokers achieve. 

In sum, to have a reasonably comprehensive picture of liquidity below the top of the 
book, investors need depth-of-book data from all exchanges with substantial trading.  
There can be no dispute that NYSE Arca is a significant trading venue with substantial 
liquidity.48  As the Commission itself has recognized, “an SRO with a significant share of 
trading in NMS stocks could exercise market power in setting fees for its data.  Few 
investors could afford to do without the best quotations and trades of such an SRO that is 
dominant in a significant number of stocks.”49 

The availability of depth-of-book data from other trading venues therefore does not 
effectively constrain the prices that significant venues such as NYSE Arca can charge for 
their own depth-of-book data.  The Notice’s continued assertion that depth-of-book data 
from other trading venues is a substitute for NYSE Arca’s depth-of-book data is without 
legal or factual basis. 

C. NYSE Arca Still Provides No Evidence That Order Flow Competition 
Constrains Market Data Fees. 

The Notice does not claim, nor could it, that order flow is a substitute for depth-of-book 
data.  Rather, the Notice resurrects the argument, rejected by the court in NetCoalition, 
that competition for order flow and trade execution provides an effective constraint on 
the level of fees the Exchange can charge for its market data products.  That reasoning 
remains flawed:  the fact that an exchange competes for order flow to increase liquidity 
and transaction revenue does not, and cannot, demonstrate the separate and disconnected 
proposition that depth-of-book data pricing drives order flow.   

In fact, there is no “direct connection” between the price of depth-of-book data and the 
level of order flow.  While increased liquidity increases the value of and importance of 
the depth-of-book data, there is no basis for the assumption that causation operates in the 
other direction.  As the Court in NetCoalition held, the Commission failed to establish 
that “the connection works both ways.”50  That is because the price of depth of book data 
does not and could not affect marginal decisions to send orders to a particular exchange.  
Trading orders are placed on a transaction specific, security-specific basis.  As a result, 

                                                 
48  According to the Commission’s own statistics in the NetCoalition case, NYSE 

Arca reported 16.5% of the share volume in U.S.-listed equities during June 2008, 
the third highest among all exchanges.  See 73 Fed. Reg. at 74783, Table 1.  If 
considered together with affiliate NYSE, NYSE and NYSE Arca enjoy even 
greater liquidity:  approximately one-third of share volume in all U.S.-listed 
equities, and almost 45% of volume of NYSE-listed equities.  See id.  But 
whether considered by itself or with its affiliate, NYSE Arca has substantial 
liquidity, and it has an economically relevant monopoly over its own depth-of-
book data.  See id. 

49  70 Fed. Reg. 37496, 37559 (June 29, 2005). 
50  615 F.3d at 539.   
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the factors considered in placing trades on a particular exchange are transaction fees 
(including rebates), as well as other factors potentially affecting trader choices at the 
point of trade, such as the exchange’s execution speed, ease of access, and customer 
service.51  

In contrast, depth-of-book data are not paid for on a transactional basis, but instead are 
sold in monthly subscriptions, typically based on a fixed monthly fee per device or 
subscriber.52  Data fees are thus a fixed or sunk cost that has already been incurred prior 
to the point of trade.  That cost does not vary based on the extent to which those data are 
used to place orders, or whether the trader examines the depth-of-book data for one 
security, all securities, or some number in between.  An increase or decrease in the 
monthly subscription fee for depth-of-book data therefore does not change a trader’s 
marginal cost or incentive to purchase or sell a particular security on a particular 
exchange.  Depth-of-book data is thus not a marginal cost of trading but a fixed cost – a 
necessary fixed input for the optimization of trading profits – for which a monopoly price 
can be charged. 

Again, the Exchange’s “new” evidence undercuts its own position.  The Notice contends 
that “more recent data” shows that competition for order flow “has intensified,” creating 
even more volatility in the shares of total trading volume on each of the various trading 
venues.53  If that is true, it only serves to emphasize the need for traders to buy depth-of-
book data, and pay the fixed monthly subscription fee, prior to the point of trade 
execution.  As discussed above, traders need to buy the unique depth-of-book data of any 
exchange with significant liquidity.  The more volatile and unpredictable the liquidity of 
each exchange, the greater the need to buy all venues’ data, in advance, to ensure a full 
picture of the liquidity available for a particular security on a particular venue if and 
when it comes time to place an order for that security.  Greater demand for an exchange’s 
unique depth-of-book data can only serve to increase that exchange’s market power over 
the pricing of such data.   

The “hypothetical” NYSE Arca supplies to support its order flow theory is no more 
probative than the one it supplied regarding substitutability.  NYSE Arca’s hypothetical 
“suppose[s] that [an] increase in the price of depth-of-book data caused a reduction in 
order flow and net trading revenue.”54  Of course, that merely assumes the very 

                                                 
51  See David S. Evans, An Economic Assessment of Whether “Significant 

Competitive Forces” Constrain an Exchange’s Pricing of its Depth-of-Book Data 
at 15-16 (July 10, 2008) (“Economic Assessment”) (attached hereto as Exhibit D).  
See also David S. Evans, Response to Ordover and Bamberger’s Statement 
Regarding the SEC’s Proposed Order Concerning the Pricing of Depth-of-Book 
Market Data at 9 (Oct. 10, 2008) (“Response”) (attached hereto as Exhibit E).  
Both reports were submitted by Petitioners in NetCoalition and were part of the 
record on appeal. 

52  ArcaBook is offered on a monthly subscription basis.  See 75 Fed. Reg. at 70312-
13.  See also Economic Assessment at 16; Response at 10. 

53  75 Fed. Reg. at 70316. 
54  75 Fed Reg. at 70315. 
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conclusion NYSE Arca is trying to establish.  And the figures are not based on reality; 
they are simply conjecture.  Moreover, the hypothetical blithely assumes “the availability 
of alternatives to an exchange’s depth-of-book data,” and as we have shown, that 
assumption is unsupported.  Thus, even if it is true that “users of depth-of-book data 
account for significant trading volume, even though they only amount to a small 
percentage of all traders,”55 those core traders cannot simply forgo buying the market 
data of an exchange with significant liquidity; they need the data in order to optimize 
trading profits.  And their ability to switch orders to another trading venue does not 
prevent an exchange from charging supracompetitive prices for its unique depth-of-book 
data. 

The Notice also recycles two anecdotes it claims support its order flow argument, but as 
the Court in NetCoalition held, neither of them remotely proves the point.  Once again, 
NYSE Arca claims that the example of how Island ECN lost 50% of its market share 
eight years ago when it stopped displaying its order book to the public, somehow proves 
that NYSE Arca is today required by competitive constraints to charge a competitive 
price for its data.  But as the NetCoalition Court properly concluded, the Island example 
merely shows that “depth-of-book market data is apparently important enough to at least 
some traders that it must be made available;” it “say[s] nothing about whether an 
exchange like NYSE Arca is constrained to price its depth-of-book data competitively.”56  
That is, at most, the Island example suggests that an exchange cannot go completely 
“dark” with respect to market data (or charge an infinite price that no one would pay) 
without jeopardizing its trading volume.  It does not alter the fact that an exchange with 
significant liquidity, such as NYSE Arca, can charge supracompetitive prices and that it 
is currently doing so.   

That the Island example is documented in a study by “well respected academics,” even an 
“exhaustive, refereed, published, and publicly available” one, is beside the point.57  The 
study was directed at the single example of Island ECN.58  Whether or not the study 
adequately and exhaustively describes the Island experience, it still fails to demonstrate 
the Notice’s theory of competitive constraint.  Indeed, reliance on this same study was a 
key component of NYSE Arca’s petition for rehearing in NetCoalition, which the D.C. 
Circuit denied. 

Finally, the fact that BATS, a “recent entrant,” has pursued a strategy of providing its 
depth-of-book data for free in order to gain order flow59 proves only that the value of 
market data from trading venues that supply little liquidity is very limited and that the 
cost of collecting, consolidating and disseminating this data is likely trivial.  As the 

                                                 
55  Id. 
56  615 F.3d at 541. 
57  75 Fed. Reg. at 70316. 
58  See 75 Fed. Reg. at 70316 (citing Terrence Hendershott & Charles M. Jones, 

Island Goes Dark: Transparence, Fragmentation, and Regulation, 18 Rev. of Fin. 
Studies 743 (2005)). 

59  Id. 
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NetCoalition Court observed, it does not rebut the point that an exchange with significant 
liquidity can charge supracompetitive prices for its exclusive depth-of-book data.60  

In sum, the Notice provides no new or substantial evidence that competition for order 
flow acts as a meaningful competitive constraint on an exchange’s depth-of-book data 
fees. 

D. The “Joint Products” Theory Does Not Support The Contention That 
NYSE Arca’s Data Prices Are Constrained By Competition. 

In an offshoot of its order flow argument, NYSE Arca, based on a NASDAQ-
commissioned study, claims that market data and trade executions are “joint products” 
with “joint costs” that are linked on a “platform basis” and that competition among 
different trading “platforms” somehow constrains pricing for each exchange’s unique 
depth-of-book data.61  Under this theory, an exchange could price its data fees higher and 
execution fees lower, or vice versa, but would allegedly be constrained by competitive 
forces from pricing those fees in the aggregate above the price of joint products on other 
exchanges or trading venues.62  Like the theory that order flow competition constrains 
depth-of-book data fees, the joint products theory is fundamentally flawed and does not 
support the proposed fees.  

First, the platform competition approach is inconsistent with the “fair and reasonable” 
requirement of Section 11A(c)(1)(C) of the Exchange Act.63  The theory is that exclusive 
processors may set depth-of-book data prices that exceed competitive levels so long as 
they charge less for other services.  Allowing so-called platform competition to immunize 
monopolistically-priced data fees from review by wrapping them together with fees for 
other services would nullify the “fair and reasonable” requirement.   

Second, while the NetCoalition Court did not need to address the platform theory because 
the Commission did not rely on it in the proceedings below,64 the Court made clear that 
in assessing the fairness and reasonableness of market data fees, the pricing and 
accompanying costs of market data itself, not some aggregation of market data with the 
fees for all of an exchange’s other products and facilities, is what is relevant. See 615 
F.3d at 537 (“Thus, the costs of collecting and distributing market data can indicate 
whether an exchange is taking ‘excessive profits’ or subsidizing its service with another 
source of revenue”); id. at 538 (noting “the risk that NYSE Arca could exercise market 
power appears to be elevated in the pricing of its proprietary non-core data”). 

                                                 
60  615 F.3d at 541.   
61  75 Fed. Reg. at 70317.   
62  See 75 Fed. Reg. at 70317 (adopting the discussion of “joint products” set forth in 

the Notice of Filing and Immediate Effectiveness of Proposed Rule Change by 
NASDAQ OMX PHLX, Inc. Relating to Market Data Feeds, Exchange Act 
Release No. 62887; 75 Fed. Reg. 57092 (Sept. 17, 2010)). 

63  15 U.S.C. § 78k-1(c)(1)(C). 
64  615 F.3d at 541 n.16. 
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Third, the platform theory is flawed as a matter of economics.  Order-execution services 
and market data are bought and sold separately, at different times in different proportions 
and by different consumers.  Indeed, for firms that act as intermediaries between trading 
platforms and the public but do not trade themselves, such as Google and Yahoo!, the 
price of depth-of-book data stands entirely on its own.65  Where two products are bought 
a sold separately, the price of each is the result of the distinct competitive conditions 
confronting each product, and competition for one does not constrain the pricing of the 
other.66   

Fourth, as with its order flow competition theory, NYSE Arca’s platform competition 
theory wrongly assumes that traders can readily switch orders to another “platform” in 
response to a price increase in market data, and thereby lower their overall trading costs.  
But directing trade execution to a different platform does not save the trader the costs of 
purchasing market data from the first platform if he or she needs to obtain that platform’s 
market data to optimize trading profits.  And for those investors who purchase only 
market data from a platform and no other services, there is no aggregate cost of using an 
exchange, just the cost of the data it purchases.  Their only choice is to pay the increased 
data prices imposed by the exchange or stop buying the data entirely. 

Finally, the evidence does not support the platform competition theory.  Although market 
share for order flow is volatile and changes dramatically, the Notice identifies no such 
volatility in the market for depth-of-book data.  That market shares for order flow and 
depth-of-book data do not move in tandem further demonstrates that these two products 
are not jointly bought and sold, undercutting the entire premise of the “platform 
competition” theory. 

IV. NYSE ARCA’S OTHER MISCELLANEOUS ARGUMENTS ARE 
WITHOUT MERIT. 

NYSE Arca advances a number of arguments which purport to be evidence that fees for 
ArcaBook are fair and reasonable.  Those arguments are flawed and cannot justify the 
proposed rule change. 

A. A Comparison To Other Markets’ Fees Is Irrelevant. 

NYSE Arca continues to advance the discredited argument that the fees for ArcaBook are 
“fair and reasonable because they compare favorably to fees that other markets charge for 
similar products.”67  This argument is entirely circular, as it depends on prices that were 

                                                 
65  Economic Assessment at 14; Response at 9. 
66  See Response at 14-15; see also Gartenberg v. Merrill Lynch Asset Mgmt., Inc., 

694 F.2d 923, 929 (2d Cir. 1982) (“Competition between money market funds for 
shareholder business does not support an inference that competition must 
therefore also exist between adviser-managers for fund business.  The former may 
be vigorous even though the latter is virtually non-existent.  Each is governed by 
different forces.”). 

67  75 Fed. Reg. at 70313. 
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themselves not set by market forces and were not subject to scrutiny.  As a matter of law, 
economics, or real-world business, one monopoly rent is not competitive simply because 
it is comparable to another monopoly rent.   

B. Alleged Product Innovations Do Not Evidence Competition. 

NYSE Arca also contends that “the history and continued schedule of product innovation 
are consistent with the presence of competition.”68  However, exchanges do not create 
data.  Rather, this input is created by investors in conjunction with their broker dealers 
and only then is it provided to the exchanges – for free, as required by law.  There is little 
innovation in the NYSE Arca market data product or any other depth-of-book data 
products.  The value of depth-of-book data comes not from an exchange’s innovation in 
terms of creating a new “product,” but rather from the exchange’s regulatory uniqueness 
arising from its status as an exclusive processor of data registered with and regulated by 
the Commission.  Furthermore, innovation as a defense to a claim of market power “is 
often a speculative proposition.”69  Moreover, even if true, innovation by one with market 
power is not an unqualified good.70  In any event, so-called “innovation” of data products 
merely underscores the importance of depth-of-book data as a fixed input to optimization 
of trading profits and the ability of an exchange to charge a monopoly price for it. 

C. NYSE Arca’s Attack on Data Vendors Is Baseless. 

NYSE Arca asserts that the primary objectors to the 2006 Rule Change and Direct Order 
were data vendors “whose business interests lie firmly rooted in reselling the exchanges’ 
market data at significant mark-ups” and who faced “[n]o statutory standard contrain[ing] 
the amounts that those vendors may charge investors.”71 But SIFMA members and 
NetCoalition members are private sector intermediaries who compete without the benefit 
of government mandates, without government regulatory power, without antitrust 
immunity and without a captive rate base.  In short, these private intermediaries are 
subject to competitive forces –  the very competitive forces of which the D.C. Circuit 
could find no evidence in the context of exchange market data products. 

V. CONCLUSION   

It is time for the exchanges to accept, rather than continue to resist, the holding of the 
D.C. Circuit in NetCoalition.  For the reasons set out above we respectfully request that 
the Commission temporarily suspend the proposed rules establishing NYSE Arca’s 
ArcaBook market data fees under Section 19(b)(3)(C) of the Exchange Act, and institute 
proceedings to disapprove the proposed rule under Section 19(b)(2)(B) of the Exchange 

                                                 
68  Id. at 70314. 
69  FTC v. H.J. Heinz Co., 246 F.3d 708, 722 (D.C. Cir. 2001). 
70  See United States v. Microsoft, 253 F.3d 34, 57 (D.C. Cir. 2001) (“because 

innovation can increase an already dominant market share and further delay the 
emergence of competition, even monopolists have reason to invest in R&D”). 

71  75 Fed. Reg. at 70315. 
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Act.  We respectfully point out in that regard that it likely would be better to evaluate this 
rule filing in the context of a normal notice-and-comment proceeding under Section 19(b) 
than to let the 60-day period pass without action, which would prompt consideration of 
further action by SIFMA, NetCoalition, and our members to enforce the D.C. Circuit 
judgment in NetCoalition.  

If you have any questions or you would like to discuss these matters further, please call 
either of the undersigned or Melissa MacGregor, Managing Director and Associate 
General Counsel, SIFMA, at 202-962-7385. 

Respectfully submitted, 

 /s/       /s/                
Ira D. Hammerman     Markham Erickson  
Senior Managing Director     Executive Director 
    and General Counsel                                                  and General Counsel  
SIFMA      NetCoalition 
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